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Court of Appeals of the District of Columbia. 


No. 4302. 

Rachel C. S. Galt, Appellant, 
vs. 

Henry E. Davis et al. 


1 I, Ralph L. Galt, of the City of Washington, District of 
Columbia, being of sound and disposing mind and memory 

and capable of executing a valid deed or contract, hereby revoking 
anv and all former wills and testaments bv me at any time made, do 
make, publish and declare this as and for my last will and testament, 
as follows, that is to sav: 

First, I give and bequeath to my wife, Rachel Christine Sagan Galt, 
absolutely, all the personal effects and belongings of which I shall 
die possessed, including household effects, jewelry, automobiles, et 
cetera, but not including moneys, stocks, bonds or other securities, or 
debts due me. 

Secondly , 1 give and bequeath to each of the following named per¬ 
sons now in my employ the respective sums mentioned, namely: to 
William T. Retts, One Thousand Dollars ($1,000) ; to Nelson II. 
Duvall, One Thousand Dollars ($1,000) ; to Braxton L. Molder, 
One Thousand Dollars ($1,000) ; to John A. Becker, One Thousand 
Dollars ($1,000); to Charles A. Aue, One Thousand Dollars 
($1,000) ; each of said legacies, if the legatee thereof be not living at 
the time of my death, to become part of the rest, residue and re¬ 
mainder of mv estate hereinafter mentioned. 

Thirdly, I give and bequeath to each of the following named 
bodies corporate or institutions, by whatever name each of the same 
may be known in law. the respective sums named, the interest on each 
of which to be applied annually, or as frequently as in the judgment 
of the governing body of each of the same may be deemed proper, to 
the pui*poses respectively indicated, namely: (1) to the 

2 Presbyterian Home of the District of Columbia, Three Thou¬ 
sand Dollars ($3,000), for the maintenance of the W. M. 

Galt room therein, (2) to the Lutheran Theological Seminary of 
Gettvsburg, Pennsy 1 vania, 

1 

One Thousand Dollars ($1,000), for the maintenance of the W. M. 
Galt room therein; (3) to the Oak Hill Cemetery Company, of the 
District of Columbia, One Thousand Dollars ($1,000), for the care 
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of Lot Xo. 711 in the said Cemetery, in the name of \Y. M. Galt; 
and (4) to the West View Cemetery Company, of Atlanta, Georgia, 
One Thousand Dollars ($1,000), lor the care of Lot Xo. 687 in 
Section 12 of the said Cemetery. 

Fourthly, All the rest, residue and remainder of my estate of 
what kind soever of which I shall die seized and possessed, whether 
in enjoyment or expectancy, and whether now possessed or at any 
time hereafter acquired by me, 1 give, devise and bequeath to my 


executors hereinafter named. 


and to the survivors and survivor 


of them, and the sucessors of such survivor, as trustees: In Trust 
to hold the same, with full power of sale and*of investment and 
reinvestment thereof, or of any portion thereof, and of the proceeds 
thereof, in their discretion, from time to time throughout the con¬ 
tinuance of the trust hereby created and intended so to be, without 


any liability to any purchaser of the same, or of any part thereof, 
to see to the application of the purchase money, and the rents, issues 
and profits (hereinafter collectively called income) thereof and of 
anv and all investments or reinvestments thereof as aforesaid, to re- 
ceive, to have and, throughout the lifetime of my son Ralph Lee 
Galt, Junior, to apply as follows: To my said son, during his said 
lifetime, one-fourth ( x /\) of the said income; one-eighth (Vai) 
thereof to his daughter Henrietta Jane Galt; one-eighth (%) thereof 
to his daughter Dorothy Galt; and the remaining one-half 
3 (L) thereof to my said wife Rachel Christine Sagan Galt, 

each of the said proportions of the said income to be payable 
and receivable in not less than quarterly installments, annually; and 
in Further Trust, upon the death of my said son to convert the 


2 


whole of may said estate then existing into money and the proceeds 
thereof to hold and to apply as follows: To pay one-eighth (Vs) 
thereof, absolutely, to my son’s said daughter Henrietta Jane Galt, 
if then living, and one-eighth (Ls) thereof, absolutely, to my son’s 
said daughter Dorothy Galt, if then living, and the remaining three- 
fourths ( : H) thereof to have, to hold and to retain, with like power 
of investment and reinvestment as aforesaid, and the income thereof 
to pay to my said wife Rachel Christine Sagan Galt during her life¬ 
time and in installments as aforesaid, and upon the death of mv 
said wife then to divide the principal or corpus of my said estate 
then remaining, and 1 give, devise and bequeath the same accord¬ 
ingly. as follows: one-sixth (1/6) part thereof absolutely to each of 
the (1) Presbyterian Nome aforesaid. (2) Lutheran Home afore¬ 
said, (3) Home for Incurables of the District of Columbia, (4) Aid 
Association for the Blind of the District of Columbia. (f>) Masonic 
and Eastern Star Home at Lamond’s Maryland, and (6) Methodist 
Home of the City of Washington, District of Columbia, by what¬ 
ever name each and any of them may be known in law: Provided, 
that if either or both of my son’s said daughters be not living at 
the time of his death as aforesaid, then and in that event the share or 
shares aforesaid hereinabove directed to be paid to each of such 
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shall become and be part of the principal or corpus aforesaid of my 
estate of which mv said wife is to receive the income as last aforesaid. 

and which upon her death is to he divided into the six (6) 
4 parts aforesaid among the residuary legatees herein afore¬ 
said. 


Fifth!)/. 1 nominate, constitute and appoint without bond Henry 
K. Davis, William T. Betts and my said wife Rachel Christine Sagan 
Halt, the survivors and survivor of them, executors of this, my last 
will and testament: Provided , that if both of the said first named of 
the said executors shall predecease my said wife, then and in that 
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event it is my will, and l so direct and request, that the Supreme 
Court of the District of Columbia shall and will appoint a suitable 
trustee to act in the place and stead of the said two, to act as such 
with my said wife in accordance with the provisions hereof. 


In testimony whereof l 
the City of Washington, 
August, A. 1). 19*22. 


have hereunto set my hand and seal at 

%j 

District of Columbia, this First day of 
RALPH L. GALT, [seal.1 


Signed, sealed, published and declared as and for his last will and 
testament by the above-named testator Ralph L. Galt, in the presence 
of us, who, at his request, in his presence, and in the presence of 
one another, have hereunto subscribed our names as witnesses at the 
place and time aforesaid. 


FLORENCE E. THIELE. 
JOS. Y. REEVES. 


4 

(Endorsement: Will of Ralph L. Galt. Filed May 21, 1923. 
Admitted to Probate and record May 31, 1923. James Tanner 
Register of Wills, I). C., Clerk of Probate Court.) 

5 In the Supreme Court of the District of Columbia. 

Adrnn. No. 30,713, Doc. 69. 


Estate of Ralph L. Galt, Deceased. 


The petition of Henry E. Davis, William T. Betts and Rachel 
Christine Sagan Galt states as follows: 

1. Petitioners are citizens of the United States and residents of the 
District of Columbia and file this their, petition as the executors 
named in the last will and testament of the above-named decedent, 
Ralph L. Galt. 

2. The said decedent died on May 17, 1923, at the City of Wash¬ 
ington, District of Columbia, which was his last domicile. 
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3. The estimated value of the real estate formerly of the said 
decedent is, to-wit, $r>0.000. 

4. The estimated value of the personal estate formerly of the said 
decedent is, to-wit. $123,000, which said personal estate consists of 
moneys, corporate stocks, trade merchandise, office equipment, house¬ 
hold effects and personal l>clongings, all situate in the District of 
Columbia. 

3. The said decedent died testate, having left as and for his last 
will and testament a paper writing hearing date August 1, 1922, re¬ 
lating to both real and personal estate, and so executed as to pass tin* 
same. 

(>. In and hv the said last will and testament, which is now on 
file in the office of the Register of Wills of the District of Columbia, 
petitioners are nominated, constituted and appointed executors 
thereof .without bond. 

7. The said decedent left surviving him a widow, the petitioner. 

Rachel Christine Sagan Galt, and as his only heir at law and next 

of kin a son. Ralph bee Galt, Junior, an adult, resident at 

<> the Citv of Davton, State of Ohio. 

• • 

8. According to the best information and belief of pe¬ 
titioners the said decedent left debts not to exceed the sum of 
$30,000., in part amply secured collaterally. 

9. Petitioners desire the admission of the said paper writing to 
probate and record as the last will and testament of the said decedent 
and the issue of Letters Testamentary thereof to them, petitioners, 
wherefore they pray as follows: 

First. That citation issue to the said heir at law and next of kin 
of the said decedent commanding him to appear and show cause, if 
any he may have, why the said paper writing should not he admitted 
to probate and record, and why Letters Testamentary thereof should 
not be granted to petitioners. 

Srcondly, That the said paper writing be admitted to probate and 
record and Letters Testamentary thereof be granted as aforesaid. 

Thirdly, That to the ends aforesaid, and each of them, all necessary 
proceedings may be had and orders made: and. 

Fourthly. That petitioners may have such other and further relief 
in the premises as the nature of the case may require. 

IIENRY E. DAVIS. 

WILLIAM T. BETTS. 

RACHEL CHRISTINE SAGAN GALT, 

Petitioners. 


W. GWYNN GARDINER, 

JOS. Y. REEVES, 

Attorneys for Petitioners. 

District of Columbia, ss: 

Before me. a Notary Public in and for the District aforesaid, per¬ 
sonally appeared Henry E. Davis, William T. Betts, and Rachel 
Christine Sagan Galt, who, and each of whom, being by me first 
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dulv sworn, severally depose and sav that thev know the 
7 contents of tlie foregoing petition by them subscribed and 
that the statements therein made of their own knowledge are 
true, and that those made on information and belief they believe to 
be true. 

HENRY E. DAVIS, 

WILLIAM T. BETTS. 

RACHEL CHRISTINE SAGAN GALT. 


Subscribed and sworn to before me this 28th dav of Mav, 1923. 

[Notarial Seal.] CHESTER R. SMITH, 

Notary Public, D. C. 

(Endorsement: Petition of Executors to Admit Will to Probate. 
Filed May 29, 1923. James Tanner, Register of Wills D. C., Clerk 
of Probate Court.) 

8 Upon consideration of the petition of Henry E. Davis, 

William T. Betts and Rachel Christine Sagan Galt, and other 
papers filed herein, and it appearing to tlie Court that tlie will of said 
Decedent, Ralph L. Galt, dated August 1, 1922, has been duly filed 
and the execution thereof proven bv the oaths of the two subscribing 
witnesses thereto, and that waiver of citation and consent to probate 
has been filed by Ralph Lee Galt, only heir at law and next of kin 
of decedent, it is this 31st day of May, 1923, 

Adjudged, ordered and decreed that said will he, and the same 
hereby is, admitted to probate and record as the last will and testa¬ 
ment as to both real and personal property of said decedent, and that 
Letters Testamentary issue to IIenrv E. Davis, William T. Betts and 
Rachel Christine Sagan Galt, the executors by the said will appointed, 
upon each of them giving a general undertaking, conditioned for 
the faithful performance of their trust in the penalty of Thirty 
Thousand Dollars ($30,000.00). 

WILLIAM HITZ, 

Justice. 


(Endorsement: Order for probate of will and granting Letters 
Testamentary. Filed May 31, 1923. James Tanner, Register of 
Wills, D. C., Clerk of Probate Court.) 

9 Memorandum. 


1923. 

June 6. Undertaking of Henry E. Davis approved and Letters issued. 
“ Undertaking of William T. Betts approved and Letters 
issued. 

“ “ Undertaking of Rachel Christine Sagan Galt approved and 

Letters issued. 

10 Your petitioner respectfully represents to this Honorable 

Court: 
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1. That she is one of three person - named in tlie paper writing 
purporting to be the last will and testament of Ralph L. Galt, de¬ 
ceased, which said paper writing was. after the death of said Ralph 
L. Galt, (which death occurred on the 17th of May, 19*23,) duly ad¬ 
mitted to probate and record in the Probate Court of the District of 
Columbia as the last will and testament of Ralph L. Galt, deceased, 
and Letters Testamentary were dulv issued out of the Probate Court 
of the District of Columbia and to your petitioner and to the other 
two parties named in said paj>er writing, to wit, Henry E. Davis and 
William T. Retts and your petitioner and the said two parties 
qualified by giving the required bond as required by said order of 
the Court in said cause. 

*2. Your petitioner further advises the Court that she, deeming it 
to be her duty to do so, employed counsel to represent her as one of 
the said execut ins, which said counsel so employed, has represented 
her and advised her throughout the period of administration, to wit, 
since the 22nd of Mav, 1923. 


3. Your petitioner further advises the Court that after the death of 
her husband, she realized that all of the employees of her late hus¬ 
band were prejudiced against her. and that she was unable to obtain 
any satisfactory information from any of said employees or to 
acquire any knowledge of her late husband’s business, although one 
of the provisions in the will placed upon her. as one of the executors 
in said will and one of the trustees in said will, the responsibility 
of determining whether or not the business should be conducted 

or whether the same should be disposed of. She further 
11 states that she had personal knowledge of the fact that Mr. 

Henrv E. Davis, one of her co-executors, had been the attorney 

i < • 

of the Galt estate for many years and being advised that a responsi¬ 
bility rested upon her. as one of the executors, to administer the 
estate, she deemed it not only proper, but necessary, to employ 
counsel who could advise her independent of any other association. 

4. Your petitioner states that she is advised bv her counsel that 
her co-executors objected to her employing counsel to represent her 
and she exhibits herewith copies of three letters, one from her counsel 
to Henry E. Davis, Esq., dated May 22, 1923, one from Henry E. 
Davis. Esq., to her counsel of the same date, and one from her 
counsel to Mr. Davis dated May 23. 1923, and she prays that these 
may be read and considered as a part of this petition as fully as if 
they were set forth in detail herein. 

5. Your petitioner further informs the Court that she was advised 
by her counsel that sho was entitled to employ counsel to represent 
her as one of the executors of this estate and that the Court would, at 
the proper time, enter a proper order for compensation for said 
counsel for such an amount as the Court found to be proper under 
the circumstances. 

f>. Your petitioner states that her co-executors now object to any 
compensation for your petitioner’s counsel and therefor- the necessity 
for presenting tho facts to the Court and asking for such proper 
order in the premises as the Court may deem proper under all of 
the facts disclosed. 
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7. Your petitioner states that it was necessary to advise with her 
counsel almost daily for a very considerable period beginning with 
the employment of said counsel and that it has been necessary for 
her to advise with her counsel and obtain information from him at 
various times from said period to the present time. 

12 8. Your petitioner further advises the Court that letters hav¬ 

ing been shown to your petitioner she was unable to obtain 
any detailed information as to the business then being conducted by 
the executors, which business was the business being conducted by 
your petitioner’s late husband up to the period of his death under the 
name of W. M. Galt and Company, and that notwithstanding the 
fact that an auditor or expert accountant had been employed by your 
petitioner’s co-executors and has been actually paid for out of the 
estate, your petitioner was unable to obtain any information from 
him and she was advised by her counsel that he was unable to obtain 
any satisfactory information from him with the result and upon the 
advice of the petitioner’s counsel, she employed one William L. 
Yaeger, an accountant, to make an examination of all of the books of 
W. M. Galt and Company and to make a detailed calculation as to 
the cost and selling price of the various articles of merchandise be¬ 
ing purchased and sold by the firm of W. M. Galt and Company, and 
to likewise make a detailed statement of the cost of selling these with 
a view of intelligently and properly advising the Court, whether 
or not the business should be continued and in order to properly 
ascertain the facts and advise the Court, it was deemed advisable to 


go back over the books for a period of three years and all of this 
was done bv the said accountant, and a bill rendered by him for the 
said work in the sum of $500.00, and your petitioner asks authority 
of this Court to pay said sum out of the assets of the estate. 

Your petitioner is advised that as a result of this investigation and 
report, she and her counsel found that the business of W. M. Galt 
and Company, had not paid a profit for the period covered by said 
examination and they therefor- urged and insisted that the business 
be disposed of since it could not be operated except at a loss and 
that notwithstanding this position taken by your petitioner, the 
business was operated for a number of months without au- 
12 thoritv from the Court so to do, and which resulted in a 
net loss to the estate of over $5,000. 

Your petitioner advised the Court that some question has arisen 
as to the amount of commission that shall be charged by the ex¬ 
ecutors. and she submits to the Court the fact that the details of the 


work were done by Mr. Betts, who was employed during the whole 
period of administration by the executors and paid a salary for such 
employment, which employment consisted of manager of the busi¬ 
ness of W. M. Galt and Company, and your petitioner therefore 
states that.' a commission of l r |, to each of the executors, should be 


a proper compensation to be allowed them as executors. 

Your petitioner further advises the Court that the personal estate 
of Ralph L. Galt is in the neighborhood of $125,000. This in ad- 
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dition to his real estate holdings, which are of the value of between 
$50,000 and $75,000. 

Therefore, premises stated, petitioner prays: 


1. That an order he passed herein authorizing and directing a 
payment of $500.00 to William L. Yaeger for the services performed 
by him in advising your petitioner in the manner set forth in this 
petition. 

2. That an order may he passed herein authorizing and directing 
payment to your petitioner's counsel. Said payment to be in such 
sum as the Court shall deem just and proper under all of the cir¬ 
cumstances of the case. 

3. That an order he passed herein authorizing and directing pay¬ 
ment out of the estate to the executors of 1% commission each in 

lull, of their services as executors. 

1-4 4. And for such other orders and general relief as to the 

Court would seem just and proper in the premises. 

RACIIEL C. S. GALT. 


W. GWYXX GARDIXER, 

Attorney for Petitioner. 


I, Rachel C. S. Galt, being first duly sworn on oath, depose and 
say, that I have read the petition by me subscribed and know the 
contents thereof: that the matters and things therein contained, of 
my own knowledge, are true, and those upon information and be¬ 
lief, 1 believe to be true. RACHEL C. S. GALT. 

Subscribed and sworn to before me, a Xotarv Public, in and for 
the District of Columbia, this first dav of .Julv, A. I).. 1024. 

[NOTARIAL SEAL.] ‘ M. LEXORE FLIXT. 

Xotary Public, I). C. 

My commission expires Sept. 4, 1928. 


15 May 22, 1923. 

Henry E. Davis, Esq., 

Wilkins Building, 

Washington, D. C. 

Dear Sir: 

Mrs. Rachel S. Galt, the widow of the late Ralph I,. Galt, as one 
of the executors named in his last will and as one of the beneficiaries 
under the will, has consulted with me and employed me to represent 
her in the management and settlement of this estate. 

I understand that it is necessary, or at least advisable, to have the 
will admitted to probate as early as possible, and 1 am ready to 
cooperate with you as her counsel in doing all things necessary to 
conserve the estate ami protect the interest of the beneficiaries. 
Very truly yours, 

(Signed) 


Copy to Mr. William T. Betts. 


W. GWYXX GARDIXER. 
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10 Law Offices of Henry E. Davis, 

Wilkins Building, Washington, D. C. 

May 22, 1923. 

W. Gwynn Gardiner, Esq., 

Woodward Building, 

Washington, D. C. 

Dear Sir: 

I have your note of this date informing me that Mrs. Galt, widow 
of the late Ralph L. Galt, “as one of the executors named in his last 
will and as one of the beneficiaries under the will,” has consulted 
you and employed you to represent her in the management and 
settlement of this estate, and tendering yourself ready as her counsel 
to cooperate with me “in doing all things necessary to conserve the 
estate and protect the interest of the beneficiaries.” 

As, without previous intimation to me, Mrs. Galt has thought fit 
to employ you and you have seen fit to accept her employment “to 
represent her in the management and settlement” of the estate, for 
the management and settlement of which I was named in Mr. Galt’s 
will as one of the executors thereof, I will thank you in taking any 
step in the matter to consider it highly probable that before Mr. 
Galt’s will is offered for probate my renunciation as an executor 
thereof will be duly on file, conformably to the provision of law in 
that behalf. 

Yours respectfully, HENRY E. DAVIS. 


IIED/EIIII. 


17 W. Gwvnn Gardiner, 

v 7 

Attornev and Counsellor at Law, 
Woodward Building, 
Washington, D. C. 

Henry E. Davis, Esq., 

Wilkins Building, 

Washington, D. C. 

Dear Sir: 


May 23, 1923. 


I am in receipt of your communication of the 22nd instance, in 
which you advise me: 

“I will thank you in taking any step in the matter to consider it 
highly probable that before Mr. Galt’s will is offered for probate 
my renunciation as an executor thereof will be duly on file, con¬ 
formably to the provision of law in that behalf.” 

I recognize your right to renounce as an executor, if you desire 
to do so, although I regret exceedingly that it is your purpose. 
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I am advised that it is very necessary to probate the will at once, 
and you, having that before you, I am sure, will take such action 
in the matter as you propose taking, without delay in order that I 
may proceed to probate the will, as I assume from the information 

conveved to me in vour letter of the 22nd instance that the task is 

%/ ■ 

upon me to prepan the petition for the probate of the will. 

Very respect full v, 

W. GWYXX GARDINER. 

(Endorsement: Petition for allowance of counsel fees and other 
expenses. Filed Ji ly 2. 1921. James Tanner, Register of Wills. 
I). C., Clerk of Prol ate Court.) 

18 Response of Ilenri/ E. Davis and William T. Betts to the 
Petition of Rachel C. S. Galt in the Above-entitled Matter. 


Respondents state as follows: 


1. They admit the allegations of the first paragraph of the said 
petition to he true. 

2. They admit that petitioner employed counsel as in the second 
paragraph of the petition alleged, and they aver the fact to he that, 
as evidenced by the letter of said counsel of date May 22, 1923, re¬ 
ferred to in and hv the* petition, she so <1 id not as one of the executors 
but as one of the executors and as one of the beneficiaries of and 
under the will of the above-named decedent. 

3. Respondents deny that all of the employees of the above-named 
decedent were prejudiced against petitioner, and they deny that she 
was unable to obtain anv satisfactory information from any of said 
employees or to acquire any knowledge of decedent’s business as in 
the third paragraph of the petition alleged, and they deem it un¬ 
necessary to answer the other allegations of the said paragraph. 

4. They admit the correspondence mentioned in the fourth para¬ 
graph of the petition, and they admit that, as in the said paragraph 
alleged, they did object to petitioner's employing counsel to represent 
her as one of the executors of tin* decedent. 


5. Thv deem it unnecessary to answer the allegations of the fifth 
« « • * 

paragraph of the petition, as the same present matter of law for de¬ 
termination hv the Court. 

fi. They admit the allegations of the sixth paragraph of the pe¬ 
tition. 


19 7. They deem it unnecessary to answer the allegations of 

the seventh paragraph of the petition, but they admit that 
petitioner has frequently consulted and been advised hv her counsel 
as in the said paragraph stated. 

8. What letters were shown petitioner, as in and by the eighth 
paragraph of the petition intimated, they do not know, but that pe¬ 
titioner was unable to obtain any detailed information as to the busi¬ 
ness therein mentioned they deny, and that petitioner was unable to 
obtain any information from the accountant alleged to have been 
employed by respondents they deny, but they admit that upon advice 
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of her counsel petitioner employed one Yaeger, as in the said para¬ 
graph mentioned,- but that it was necessary or even advisable so to 
do they deny. 

And further answering the said paragraph of the petitioner, 
respondents state as follows: 

For some weeks prior to decedent’s death he was practically en¬ 
tirely absent from his place of business and the business was con- 
ducter by decedent’s employees, respondent Betts being the manager 
thereof and one Aue a bookkeeper, confidential clerk and practically 

secretary of decedent. 

• • 

On the evening of the day of decedent’s funeral, in the apart¬ 
ment formerly occupied by decedent and then in occupation of 
petitioner, petitioner, respondents, the said Aue, decedent’s son 
and petitioner’s mother having assembled 

2 

for the purpose of reading decedent's will, there followed the reading 
of the same a general conversation touching the affairs and particu¬ 
larly the business of decedent, in the course of which petitioner 
especially inquired whether matters at the place of business 
*20 would continue to go on, and the said Aue responded that in 
view of the circumstances lie would he unwilling to continue 
on unless some competent accountant should go over the books and 
ascertain the condition and state of the business, and on petitioner's 
inquiry whether he Aue could and would obtain such person she wa** 
answered in the affirmative, and hv and with her knowledge and 
consent, and indeed at her instance and request, concurred in by 
respondents, the said Aue engaged the accountant, to-wit. one 
Ellenberger. erroneously stated in the petition to have been employed 
bv respondents only, and said Ellenberger, in association and 
cooperation with the said Aue. the following day being Sunday, 
entered upon the examination of the books and investigation of the 
business of decedent and continued thereat for the space of more 
than one month, to-wit, until June 23, 1923, on which day the 
said Ellenberger submitted to each of petitioner and respondents 
a report of his examination showing the condition of decedents 
business, its assets and liabilities as of the dav of his death. May 17. 
1023, and on the same day. June 23, 1023, petitioner’s counsel 
wrote, and the hearer thereof personally delivered, to respondent 
Betts a letter as follows: 

“Wm. T. Betts, Esq., 

“Manager Wm. M. Galt & Co., 

“Washington, D. C. 

Dear Sir: 

“This letter will introduce to vou Mr. William L. Yaeger, an 
expert accountant with offices at 1311 G Street, this city. 
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“Mr. Yeager has been employed by Mrs. Galt to make an 
21 examination of the books of her late husband, Ralph L. 

Galt. You will please, therefore, as manager of the business, 
see that Mr. Yeager has access to all of the books and records of 
the firm of Ralph L. Galt, trading as Wm. M. Galt & Company. 

“1 would appreciate it if you would see that every courtesy is given 
him by the bookkeeper and all other employees having to do with 
the things necessary for Mr. Yaeger’s examination, in order to give 
me, as counsel for Mrs. Galt, a full report. 

“Yerv trulv yours, 

(Signed)* * * “W, GWYXN GARDINER.” 


And thereupon the said Yeager was received by respondent Betts 
and given and afforded every opportunity and facility for the exami¬ 
nation of decedent’s hooks, records and business, and the freest access 
to all such books and records, and at the same time at the instance of 
petitioner’s counsel the service of the said Ellenbcrger was dispensed 
with. 

As respects continuing decedents business, it is provided by 
Section 123 A of the Code of Law for the District of Columbia 
that the Court mav in its discretion authorize such, but onlv on 
condition of the showing by the said Section required, and early 
in the course of the administration of decedent’s estate it appeared 
to the executors, in the light of the showing possible to be made in 
the premises, highly probable that the Court would hesitate to 
authorize the continuance of the business, besides which the ex¬ 
ecutors were impressed that such showing would so far impair the 
chances of a favorable side of the business if offered as an entirety, 
which it was in the contemplation of the executors to make, as to 
justify them in continuing the business until it should be offered for 
sale as contemplated, and in this view all of tin' executors and peti¬ 
tioner’s counsel concurred, and when eventuallv authoritv of the 

« • 

Court was obtained to sell the business as an entiretv. the Court bv 


22 due order in that behalf, to which reference is hereby made 
and prayed to be read herewith, authorized the continuance 
of the business as therefore until the business should Ik* so offered for 
sale. 


And as by the record and proceedings herein, to which reference 
is made and prayed to be read herewith, appears, the business was 
offered for sale as an entirety, first bv the invitation of sealed 
proposals and afterwards by public auction, in each instance with¬ 
out success, and in the end the stock and equipment of the business 
were required to be sold, and were sold, at public auction in detail; 
and respondents submits that in all things touching the continuance 
of the business, their efforts to sell the same and their final dis¬ 
position of the stock and equipment thereof they and petitioner 
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acted with due prudence and from considerations appearing to 
all concerned to be best of which the situation was susceptible. 

As respects the amount of commission to be charged by the 
executors, respondents submit that the amount suggested by 
petitioner is wholly inadequate and unreasonable, as will readily 
and clearly appear from the very unusual conditions attending 
the administration of decedent’s estate, for evidence of which re¬ 
spondents refer to the record and proceedings herein and their 
acts and doings appearing therefrom and from the sundry acts 
and orders of the Court herein. 

And as respects an allowance of counsel fees to petitioner’s counsel, 
respondents are authorized and requested to say in behalf of de¬ 
cedent’s son, and his wife, guardian of their children, beneficiaries 
under decedent’s will, that they protest the allowance of such 

23 counsel fees to be paid by the estate and pray the judgment of 
the Court accordingly. 

o 

HENRY E. DAVIS, 
WILLIAM T. BETTS, 

Ties'pondcn ts 

District of Columbia, ss: 

Before me, a Notary Public in and for the District aforesaid, per¬ 
sonally appeared Ilenry E. Davis and William T. Betts, who, and 
each of whom, being by me first duly sworn, depose and say that 
they know the contents of the foregoing response by them subscribed 
and they verily believe the same to he true. 

Subscribed and sworn to before me this 1st day of July, 1921. 
[notarial seal.] WM. I). ELLETT, 

Notary Public, D. C. 

(Endorsement: Response of Co-Executors to Petition of Executrix. 
Filed July 2, 1924. James Tanner, Register of Wills, D. C. Clerk 
of Probate Court.) 

24 Leave of the court first had and obtained, your petitioner 
respectfully represents to this Honorable Court thus: 

(1) That heretofore, to wit, on the 17th day of May, 1923, Ralph 
L. Galt, a resident of the District of Columbia, departed this life in 
the said District of Columbia, leaving as his heirs at law a son, Ralph 
Lee Galt, who resides at Dayton, Ohio, and your petitioner Rachel 
Christine Sagan Galt, who is the widow of the deceased, Ralph L. 
Galt. 

(2) Your petitioner states that on said 17th day of May, 1923, the 
date of the death of the said decedent Ralph L. Galt, he and Henry 
E. Davis, Esquire, were the executors of the estate of Harriet T. 
Galt, the mother of the decedent Ralph L. Galt, which estate at the 
time of the death of the said Ralph L. Galt had not been entirely 
settled. There had been filed in the Probate Court an account of the 
said Henry E. Davis and Ralph L. Galt, as executors of the estate of 
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Harriet T. Galt, but this account 1 1 a< 1 not been passed by the court 
at the time of the death of decedent, although tlie heirs, all being 
adults, had agreed with the said executors on the amount of the eom- 
missions due the executors, to wit; each, and a partial dis¬ 

tribution had been made to the heirs bv the said executors. 

(3) Your petitioner further advises the Court that she had knowl¬ 
edge of the fact that there was a large amount due the estate of 
Harriet T. (halt bv one of the executors, to wit, Henry E. Davis 
Esquire, in excess of twenty thousand dollars, which said indebtedness 
was represented by the promissory notes of the said Henry 

2 


E. Davis. These notes were in the possession of the said Ralph E. 
Galt at the time of his death, they being actually in a strongbox 
in the apartment of the said Ralph E. Galt, together with 
2”) other securities belonging to tin* said Harriet T. Galt estate. 

(4) Petitioner further says that the $4.910.Go commission, 
agreed upon as being due each of the executors, had likewise not 
been paid at the time of the death of the said Ralph E. Galt, hut 
was at that time in the possession of the said Ralph E. Galt and the 
said Henry E. Davis, as executors. 

CD Your petitioner states that Ralph E. Galt left an estate con¬ 
sisting of the feed business known as “\Y. M. Galt A: Company” 
which place of business was located at First and Indiana Avenue, 
northwest, in the District of Columbia, together with stocks and 
bonds of about One Hundred and Twenty-five Thousand Dollars, in 
addition to his undistributed interest in the estate of his mother 
worth in the neighborhood of Fiftv Thousand Dollars; that de¬ 
cedent Ralph E. Galt left a last will and testament in which your 
petitioner. Henry E. Davis. Esquire, and Win. T. Retts. Esquire, 
were named as executors. This will was thereafter duly admitted to 
probate and record and vour petitioner and t lie said Davis and Ret Is 
qualified under the provisions of slid will and order of court ad¬ 
mitting same to record. 

((») Your petitioner further advises the court that she had no 
knowledge of the business of her husband and was not advised after 
his death as to his estate or business; that she sought to ascertain 
some information about the estate and she learned from the attitude 
of the employees of her husband towards her and their statements to 
her that they were antagonistic to her and to her interest and were 
opposed to giving Her any information. 

(7) Your petitioner further advises the court that she had learned 
of the unsettled condition of the estate of her deceased husband’s 
mother and of the fact that all of the securities, so far as she knows, 
except 
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certain securities hereinafter referred to. were in the strong- 
20 box in the apartment of her deceased husband, and the re¬ 
quest was made of her bv the said Henry E. Davis. Esquire, 
to deliver to him the said strongbox and the said securities as the sur¬ 
viving executor of the estate of Harriet T. Galt, deceased. 
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(8) Your petitioner further advises the court that at the same 
time she was visited by one Carl Lehman, an attorney of Cincinnati, 
Ohio, who advised your petitioner that lie was representing certain 
of the heirs of Harriet T. Galt and was in Washington for the pur¬ 
pose of obtaining, if possible, a settlement of the estate from Henry 
K. Davis, Esquire, she having departed this life on the 16th day of 
February, 1921, and the settlement of the indebtedness of Henry E. 
1 )avis to said estate. 


(9) Your petitioner further advises the court that she had had 
some little business experience, but she realized that she was not 
able to handle these affairs without legal advise and without assist¬ 
ance from someone, with the result that she sought advice from her 
friends and acquaintances, and was advised that she had better em¬ 
ploy counsel to represent her as one of the executors of the estate 
of her husband, with the result that upon the recommendation of 
some friends, she consulted W. Gwynn Gardirlcr and employed him 
to protect her and advise her with reference to the conduct of the 
business and affairs of her late husband and the manner of adminis¬ 
tering her said husband’s estate. There was no other lawyer em¬ 
ployed to represent the administrators, except one of the executors, 
Henry E. Davis, Esquire, who was a lawyer. The said Henry E. 
Davis and the said Wm. T. Betts protested and objected to the pe¬ 
titioner employing the said Gardiner. The heirs of Harriet T. Galt 
had already employed one Carl Lehman of Cincinnati, Ohio, and 
Wilton J. Lambert, Esquire, of Washington, I). C. to represent their 
interest in the Harriet T. Galt estate, and the said Carl Lehman was 
then in Washington endeavoring to collect from the said Henry E. 
Davis his indebtedness to the said 


27 4 

estate and to settle said estate. The said Wm. T. Betts, the other 
executor, was relying upon and accepting the advice of the said 
Henry E. Davis, Esquire, and insisted that petitioner should do 
nothing other than as she might be directed by the said Henry E. 
Davis. 

(10) After employing the said Gardiner your petitioner was ad¬ 
vised and informed that the said Gardiner and the said Carl Leh¬ 
man and Rudolph II. Yeatman, an attorney associated with Wilton J. 
Lambert, advised and consulted together with reference to the dis¬ 
position of the securities in the strongbox in the possession of Ralph 
L. Galt at the time of his death, belonging to the estate of Harriet 
T Galt, and it was agreed among them that the proper method was 
to have the box opened in the office of Mr. Davis and the contents 
checked, giving a copy of the contents as so checked to each of the 
parties in interest, and delivering the notes of the said Henry E. 
Davis into the custody and possession of Wilton J. Lambert, Esquire, 
for the purpose of collecting tho same. 

(11) Your petitioner further states upon information and belief 
that all of the assets of the estate of Harriet T. Galt not distributed, 
were in the strongbox, except the cash, and except certain stock and 
script of the American Ice Company which was then in the posses- 
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sion of the said Henry E. Davis and had been for some time, and 
remained in his possession until July, 1924, when the same was dis¬ 
tributed to the heirs of Harriet T. Halt, and a certain portion thereof 
delivered to your petitioner and her co-executors of the estate of 
Ralph L. Halt deceased. 

(12) Your petitioner further advises the court upon information 
and belief that aftej* many conferences and some court litigation, a 
partial settlement was obtained from the said Henry E. Davis 
28 of his indebtedness to the estate of Harriet T. Galt, which 
partial settlement was obtained on the 26th of June, 1924, at 
which time the said Henry E. Davis paid into the estate of Harriet 
T. Galt 

* r 
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the sum of $11,068.20, and in addition thereto the said Henry E. 
Davis’ indebtedness was credited with $4,916.65, this being the 
amount of commission duo the said Henry E. Davis as one of the 
executors of the estate of Ralph L. Halt, making a total payment on 
account of $15,984 85, leaving a balance due the estate by the said 
Henrv E. Davis on said date of Five Thousand Dollars. Of this 
amount your petitioner and her co-executors, of the estate of Ralph 
I.. Halt, worn entitled to one fifth of said sum, hut the said Henry 
E. Davis paid to the said executors the sum of only Three Thousand 
Dollars, the balance still being due and payable hv him. In these 
conferences and litigation, the said Wm. T. Betts declined to take 
any part or to participate in any manner. 

(18) Your petitioner further advises the court upon information 
and belief that repeated demand was made upon the said Henrv E. 
Dtavis bv the said Gardiner to turn over to the executors the one fifth 
portion of the American Ice Company stock and script in his pos¬ 
session, hut he failed to do so, stating that he was unable to have it 
transferred, and it was not until July, 1924, that the said stock was 
delivered to the executors, and your petitioner says that the $4,- 
916.65, being the amount due the estate of Ralph L. Galt as com¬ 
mission as execuojr of Harriet T. Galt, deceased, has never been 
paid to your petitioner and her co-executors, and is still in the pos¬ 
session of the said Henry E. Davis, he declining to turn the same 
over upon the ground that there was a Five Thousand Dollars note 
of the said Ralph E. Halt due the estate of Harriet T. Galt, 
29 which said note, however, was thereafter shown to have been 
paid, and then upon the ground that certain heirs of Harriet 
T. Galt objected to the payment of same by him upon the ground that 
they were not satisfied with evidence of payment and the said money 
nor any portion of same has at this 
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time been delivered over to the estate of the said Ralph E. Galt. 

(14) Your petitioner further advises the court that under the 
provisions of the will, a copy of which is annexed hereto, marked 
“Petitioner’s Exhibit A” and prayed to be read and considered as a 
part of this petition as fully as if set forth in detail herein, your pe- 
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titioner and the other executors named in said paper writing were 
required to perform certain duties with reference to the conduct of 
the business of \Y. M. Galt <fc Company, and other tilings as shown 
by said will. 

(15) Your petitioner advises the court that the first account of 
your petitioner and her co-executors has been filed with the register 
of wills and approved by the court and an allowance of — percent 
made to your petitioner and her co-executors for their compensation 
as executors and in addition thereto an allowance of Five Hundred 
Dollars was made to Henry E. Davis for his advice to the executors, 
but the said Davis and the said Betts objected to and protested that 
your petitioner had no lawful right or authority to employ counsel 
without their consent and that they having objected to the employ¬ 
ment of the said Gardiner as her counsel no allowance should be made 
to him for services rendered her as executor. 

(1G) Your petitioner states that she was compelled to advise with 
her counsel almost daily for a considerable period of time and there¬ 
after less frequently in connection with the settlement of the estate 
of her late husband, and with a view of collecting and getting to¬ 
gether the assets of said estate. 

(17) Your petitioner further advises the court that the 
GO said W. Gwvnn Gardiner advised her as to her interest in the 
estate and to her right to renounce under the will, which she 
did and that she is advised that she is entitled to have her counsel 
paid for said services to her as executrix out of the estate rather than 
to be paid by her individually. 


Therefore, premises considered, petitioner prays: 

(1) That an order may bo passed herein authorizing and direct¬ 
ing the executors to pay to your petitioner’s counsel such reasonable 
compensation as to the court would seem just and proper for services 
rendered as counsel for your petitioner as one of the executors under 
the will of her said deceased husband or that the cause he referred to 
the auditor of this court to ascertain and determine such amount of 
compensation. 

(2) And for such other, further and general relief as to the court 
would seem just and proper. 

KACIIEL C. S. GALT, 

Petitioner. 


\Y. GWYNN GARDINER, 

Attorney for Petitioner. 

I. Rachel C. 8. Galt, being first duly sworn on oath depose and 
state that 1 have read the foregoing petition by me subscribed and 
know the contents thereof; that the matters and things therein con¬ 
tained of my own knowledge are true and those upon information 
and belief, I believe to be true. 


RACHEL C. S. GALT. 


IS 
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Subscribed and sworn to before me. a Notary Public in and for 
the District of Columbia, this 27th day of October, A. D. 1924. 

[notarial SEAL.] MARTHA F. FANSLER, 

Notafy Public, D. C. 

(Endorsement: Petition for allowance of counsel fees. Filed 
Oct. 28, 1924. James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 

Ill Answer of Henry E. Davis, one of the Executors of the 

above-named decedent, to the petition of Rachel C. S. Galt for 
allowance of counsel fees, filed October 27. 1924. 

For answer to the said petition, I, the said Henry E. Davis, state* 
as follows: 

1-o. I admit the allegations of the first, second, third, fourth and 
fifth paragraphs of the petition to be true. 

<>. The allegation of the sixth paragraph of the petition that pe¬ 
titioner had no knowledge of the business of the decedent and was 
not advised after bis death as to bis estate or business, I deny; the 
allegations, and each of them, of the said paragraph that petitioner 
sought information about the estate and learned from the attitude 
of decedent’s employees towards her and their statements to her that 
they were antagonistic to her and to her interest and were opposed 
to giving her any information. I deny, and to the contrary thereof, 
on information and belief, 1 aver the fact to be that my co-executor, 
William T. Betts, and every other former employee of decedent of 
whom petitioner made any inquiry in the premises undertook freely 
and fairly to give her all information possible and to acquaint her 
fully with the condition of decedent’s said business in all its details. 

7. I admit that the securities mentioned in the seventh paragraph 
of the petition were in the box therein mentioned, but that request 
was made by me of the petitioner to deliver to me the said box and 
its contents, or either, 1 specifically and positively deny, and the said 
box came into my possession as hereinafter in the tenth paragraph 
of this mv answer stated. 

8. 1 have no personal knowledge respecting the allegations of the 
eighth paragraph of the petition, but on information and belief I 

admit them to be true. 

32 9. T have no knowledge except therefrom derived as to the 

allegations of the ninth paragraph of the petition, respecting 
the seeking bv petitioner of the advice of friends and her con¬ 
sequent employment of Mr. Gardiner in the said paragraph men¬ 
tioned. but I believe the said allegations to be true. I admit that 
being a lawyer 1 hate from time to time proffered my professional 
opinion touching the administration of the decedent’s estate, but that 
T so did to petitioner after her qualification as my co-executor. I 
deny, the fact being that from the first hour of petitioner’s employ¬ 
ment of Mr. Gardiner 1 and my co-executor, Mr. Betts, constantly 
declined to advise petitioner in respect of any matter about which 
there might be conflict of view, and uniformly insisted that she 
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should be governed in respect thereof by the advice of Mr. Gardiner; 
and that Mr. Betts was relying upon and accepting my advico and 
insisted that petitioner should do nothing other than as she might 
he directed by me, upon, information and belief I deny. 

10. I admit that the box aforesaid hereinbefore and in the tenth 
paragraph of the petition mentioned was opened in my office and 
the contents thereof checked, as in the said paragraph alleged, but 
what preceded that act I do not know, and I believe the fact to be 
that before being brought to my office the said box had been opened 
and its contents examined; and it is not true that the delivery of the 
notes in the said paragraph mentioned to Mr. Lambert therein 
mentioned was on the suggestion of the persons in the said para¬ 
graph mentioned, and to the contrary the fact is that such delivery 
was made on my own suggestion and protestation that I was unwilling 
under the circumstances to come into possession of the said notes, 
and that I would not do so. 

11. I admit the allegations of the eleventh paragraph of the pe¬ 
tition to be true. 

33 12. I admit the allegations of the twelfth paragraph of the 

petition to be true, except the allegation thereof respecting the 
payment to the executors of the decedent of only $3,000., leaving 
a balance due and payable as in the said paragraph alleged, the fact 
being that, upon payment of the sum of $15,984.85 therein men¬ 
tioned, the same went to the account of the estate of Harriet T. Galt, 
and that the said sum of $3,000. was, and was understood to be, 
a partial payment only. And as respects the leaving due the balance 
of $5,000. in the said paragraph mentioned, the same was and has 
been retained by me to await settlement of the question of additional 
estate tax to the United States, which the heirs and distributees of 
the said Harriet T. Galt as well as petitioner and her counsel well 
knew. 


13. It is true that, owing to delays incident to the transfer thereof 
on the hooks of the company and the procurement of the necessary 
State governmental authority therefor, the stock of the American 
Ice Company and scrip in the thirteenth paragraph of the petition 
mentioned was not delivered to decedent’s executors until June 1924, 
and it is true that the sum of $4,910.05, being the amount due de¬ 


cedent’s estate as his commission as executor of the said Harriet T. 


Galt, has never been paid to decedent’s executors and still is in my 
possession as surviving executor of the said Harriet T. Galt, and that 
I have declined to turn the same over to decedent’s executors, upon 
the ground that there is in my possession as such surviving executor 
an uncanceled note of decedent for $5,000., apparently due the estate 
of the said Harriet T. Galt and claimed by certain of her heirs and 
distributees so to be, the facts in relation to this being as follows: At 
the time of the death of the said Harriet T. Galt there were among 
her possessions two promissory notes of decedent, each for the sum of 
$5,000., chargeable against decedent in the administration of 
34 the assets of the said Harriet T. Galt, and in a partial dis¬ 
tribution of the said assets, by consent of her heirs and dis¬ 
tributees, both of the said notes appeared to have been charged to 
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decedent in the distribution to him. and upon his death but one of 
the said notes was marked paid and canceled, and the other came into 
my possession in its original form. In a further partial distribution 
of the assets of the said Harriet T. Halt on or about June 26, 1924, it 
was practically accepted as a fact that the said second note now in 
my possession, dated June 27, 1910. had been canceled in the former 
distribution above mentioned, but out of abundant caution it was 
agreed that the same should remain “subject to investigation as to 
whether it is an existing asset of the estateand thereafter, under 
date of July 6, 1921. I received from counsel for two of the heirs 
and distributees of the said Harriet T. Galt a letter as follows: 


“Carl Lehmann, 
“Attorncy-at-Law, 
“Union Trust Building, 
“Cincinnati, Ohio. 


“Ilenrv E. Davis. Esq., 
“Wilkins Bldg., 

“Washington. I>. C. 

“Dear Mr. Davis: 


July 3, 1924. 


Estate of Harriet T. Galt, Dee’d. 

“I have just had a conference with Mrs. Richardson and Mr. Galt 
which places an entirely different aspect on the $5,000 note of Ralph 
L Galt listed hv von ns an asset of the estate in vour answer in the 

i « i 

Supreme Court of the District of Columbia, and which was left an 
open question when 1 was in Washington last week. From what Mr. 
Galt and Mrs Richardson tell me it would seem that the note is an 
asset of the estate and has never been paid by or properly distributed 
to Ralph L. Galt. 

“I therefore request that you govern yourself accordingly and if 
you have not paid to the Ralph Galt Estate the amount of commis¬ 
sions shown in the account which we prepared last week, do not 
make payment thereof. This matter can be taken up in detail at a 
later date. 

“Yerv trulv vours. 

(Signed) ‘ “CARL LEHMANN. 

“CL/MW. 

35 And it is because of the receipt of this letter and the fact 

that the question whether the note therein referred to is an 
asset of the estate of the said Harriet T. Galt that I have retained, and 
still retain, the said sum of $4,910.65. the amount of decedent’s com¬ 
mission as aforesaid. 

14. 1 do not deem it material or necessary to answer the allegations 
of the fourteenth paragraph of the petition. 
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15. I admit that, as alleged in the fifteenth paragraph of the pe¬ 
tition, the first account of decedent’s executors has been filed, though 
not yet approved, and that request is therein and thereby made of an 
allowance of commissions of six percent and also of $500. as counsel 
fees, but that such latter request is made on account of my advice to 
my co-executors I deny, the fact being that in the course of the ad¬ 
ministration of the estate I have not only advised my co-executors 
respecting many details of the administration, but also have prepared 
numerous petitions, applications and other papers essential to the 
administration of the estate, involving much time and labor, and 
respecting this I refer to the record and proceedings in this cause; 
and I admit that my co-executor and I have objected and protested, 
and still object and protest, that petitioner had no lawful right or 
authority to employ counsel without our consent, and that no allow¬ 
ance should be made to such counsel for services rendered petitioner 
as an executor of decedent. 

16. On information and belief I admit that petitioner frequently 
consulted with her counsel, but to what extent I do not know; where¬ 
fore I can neither admit nor deny the allegations of the sixteenth 
paragraph of the petition in that behalf. 

17. To what extent petitioner’s counsel advised her as to her in¬ 
terest in decedent’s estate, as in the seventeenth paragraph of 

;16 the petition alleged, I have no knowledge, but as respects the 
advice of her said counsel respecting her right to renounce 
under the will, at a conference at his late residence on the dav of 
decedent’s funeral, at which my co-executor Mr. Betts was present, 
I fully advised petitioner as to her rights in that particular, as I 
had previously done on the same day at a prior interview with pe¬ 
titioner upon returning from decedent’s interment; and the fact 
is that before her qualification as one of decedent’s executors she had 
fully learned from me her exact rights in the premises, and so far as 
I had knowledge thereof the condition and character of decedent’s 
estate. 

Further answering, I state as follows: 

18. At the time of the filing of the petition, both petitioner and 
her counsel had full knowledge of all and singular the matters 
hereinabove set forth, with the possible exception as to her counsel 
of the extent of my advice and information to petitioner as related 
in the last preceding paragraph; as appears from the petition itself, 
at the time of her becoming one of decedent’s executors his co-heirs 
and co-distributees of the estate of the said Harriet T. C!alt had al¬ 
ready employed competent counsel respecting the interests of all of 
the said heirs and distributees; the principal matters and things 
in the said petition set forth respecting which petitioner prays com¬ 
pensation for her counsel had reference, not to the administration 
of decedent’s estate, but to the supposed necessity for protection in 
respect of decedent’s interest in the estate of the said Harriet T. 
Galt, respecting which the employment of counsel by any one con¬ 
cerned was superfluous and unnecessary; the principal allegations of 
the petition are wholly impertinent to the administration of de- 
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cedent's estate by bis executors; and even wore it otherwise, petitioner 
was without warrant or authority in law to employ as one of de¬ 
cedent’s executors and especially over the protest of her co- 
37 executors, counsel to advise and aid her at the expense of de¬ 
cedent’s estate and the beneficiaries other than herself in de¬ 
cedent’s last will and testament mentioned. 

IIENRY E. DAVIS. 

District of Columbia, ss: 

Before me. a Notary Public in and for the District aforesaid, per¬ 
sonally appeared Henry E. Davis, who, being bv me first duly 
sworn, deposes and says that be knows the contents of the foregoing 
answer bv him subscribed, and that the statements therein made are 
true as he verilv believes. 

HENRY E. DAVIS. 


Subscribed and sworn to before me this 21st dav of November, 
1924. 

[notarial seal. MAUD FELLHEIMER, 

Xotary Public, D. C. 

(Endorsement: Answer of Henry E. Davis to Petition of Rachel 
C. S. Galt of Oct. 27, 1924. Filed Nov. 21. 1924. James Tanner, 
Register of Wills, D. (\, Clerk of Probate Court.) 

38 The Answer of William T. Betts, One of the Executors of the 
Above-named Decedent, to the Petition of Rachel C. S. 
Galt for Allowance of Counsel Fees, filed October 27, 1924. 

For answer unto so much and such parts of the said petition as 
he deems it material and neeessarv for him to answer, the said 
William T. Betts answers as follows: 

1. lie admits the allegations of the first paragraph of the said pe¬ 
tition to be true. 

2-5. He admits the allegations in the second, third, fourth and 
fifth paragraphs of the said petition to be true. 

(>. The allegation of the sixth paragraph of the said petition that 
petitioner had no knowledge of the business of her husband and 
was not advised after bis death as to his (‘state or business lie denies; 
the allegations, and each of them, of the said paragraph that pe¬ 
titioner sought to ascertain some information about the estate and 
learned from the attitude of the employees of her husband towards 
her and their statements to her that they were antagonistic to her 
and to her interest and were opposed to giving her any information 
he denies, and to the contrary thereof he avers the fact to be that he 
and, as far as his knowledge extends, every other former employee 
of petitioner’s said husband of whom she made any impiirv in the 
premises, undertook freely and fairly to give her all information 
possible and to acquaint her fully with the condition of her hus¬ 
band’s said business in all its details. 
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7. He has no knowledge re-peeling the allegations of the seventh 
paragraph of the said petition except by hearsay, and of the said 
allegations he has heard two absolutely conflicting statements and he 
therefore can neither admit nor deny the said allegations. 

39 8. On information and belief he admits the allegations of 
tho eighth paragraph of the petition to be true. 

9. He admits that, as alleged in the ninth paragraph of the pe¬ 
tition, he and his co-executor, Henry E. Davis, protested and ob¬ 
jected to petitioner’s employing W. Gwynn Gardiner, Esquire, in 
the said paragraph mentioned, but that he was relying upon and 
accepting the advice of the said Davis and insisted that petitioner 
should do nothing other than as she might be directed by the said 
Davis, he positively denies; and to the contrary thereof, from the 
first hour of petitioner’s employment of the said Gardiner he, 
this respondent, together with his co-executor, the said Davis, per¬ 
sistently and consistently refused to advise petitioner in respect of 
anv matter about which there might he conflict of view and) 
uniformly insisted that she should be governed in respect thereof by 
the advice of the said Gardiner. 

10. He has no knowledge except by hearsay of the allegations of 
the tenth paragraph of the petition, but deems them not material 
or necessary to be answered by him. 

11. He admits the allegations of the eleventh paragraph of the 
petition to be true. 

12. He admits the allegations of the twelfth paragraph of the pe¬ 
tition to be true, except the allegation thereof respecting the payment 
to the executors of the above-named decedent of only Three Thou- 
sand Dollars ($3,000), leaving a balance due and payable as in the 
said paragraph alleged, his understanding respecting which is that, 
upon payment of the sum of Fifteen Thousand Nine Hundred and 
Eighty-four Dollars and Eighty-five cents ($15,984.85) therein 
mentioned, the same went to the account of the estate of Harriet T. 
Galt, and that the said sum of Three Thousand Dollars ($3,000) 

was, and was understood to be. a partial payment only; and 

40 as respects the allegation of the said paragraph that in the 
conferences and litigation therein mentioned he declined to 

take any part- or to participate in any manner, he avers the fact to 
be that he was not asked nor did he volunteer so to do. 

13. He has no knowledge except generally and by report of the 
allegations of the thirteenth paragraph of the said petition, except 
the allegation thereof that the sum of Four Thousand Nine hun¬ 
dred and Sixteen Dollars and Sixty-five Cents ($4,916.65), the 
amount due his testator as commission as executor of his mother, 
has never been paid and still is in the possession of co-executor Davis, 
who has declined to turn the same over as in the said paragraph 
alleged, but he avers the fact to be that his said co-exeeutor retains 
the said sum subject to settlement of the question whether a certain 
promissory note of respondent’s testator, Ralph L. Galt, for the sum 
of Five Thousand Dollars ($5,000) is or is not due his mother’s 
estate, a question which remains for decision by the proper tribunal. 
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14. lie does not deem it material or necessary to answer the 
allegations of the fourteenth paragraph of the petition. 

15. He admits that, as alleged in the fifteenth paragraph of the 
petition, the first account of the executors of his testator has been 
filed but not yet approved and that request is thereby made of an 
allowance of commissions of six per cent and also of Five Hundred 
Dollars ($500) as counsel fees to his co-executor Davis, but that such 
latter request is made for advice of the said Davis to his co-executors 
lie denies, the fact l»eing that in the course of the administration of 
the estate his said co-executor has not only advised his co-executors 
respecting many details of the administration, but also has prepared 
numerous petitions, applications and other papers essential to the 

administration of the estate and involving much time and 

41 labor; and he admits that he and his said co-executor have 
objected and protested, and still object and protest, that pe¬ 
titioner had no lawful right or authority to employ counsel without 
their consent and that no allowance should be made to such counsel 
for services rendered petitioner as executor. 

lb. He admits on information and belief that petitioner fre¬ 
quently consulted with her counsel, but to what extent he does not 
know; wherefore he can neither admit nor deny the allegations of 
the sixteenth paragraph of the petition in that behalf. 

17. To what extent petitioner’s counsel advised her as to her in¬ 
terest in her husband’s estate, as in the seventeenth paragraph of tin* 
petition alleged, he has no knowledge, hut as to the advice of her said 
counsel respecting her right to renounce under the will, this respond¬ 
ent was present at a conference on the day of the funeral of the 
testator and knows that petitioner was then fully advised by his 
co-executor, the said Davis, as to her rights in that particular: and 
the remaining allegations of the said paragraph he does not deem 
material or necessarv to he answered bv him. 

WILLIAM T. BETTS. 

District of Columbia, ss: 

Before be, a Notary Public in and for the District aforesaid, per¬ 
sonally appeared William T. Betts, who, being by me first duly sworn, 
deposes and says that he knows the contents of the foregoing answer 
bv him subscribed, and that he verilv believes the statements therein 
made to be true. 

WILLIAM T. BETTS. 

Subscribed and sworn to before me this 30th day of October, 1924. 
[notarial seal.] MAUD FELLHEIMER, 

Notary Public, D. C. 

(Endorsement: Answer of Wm. T. Betts to Petition of Rachel 
C. S. Galt of Oct. 27, 1924. Filed Nov. 21, 1924. James Tanner, 
Register of Wills, D. C., Clerk of Probate Court.) 

42 Memorandum. 

Letters testamentary issued herein June 6, 1923, to Henry E. 
Davis, William T. Betts, and Rachael C. S. Galt. The first account 
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of the executor was approved and passed by the Court, November 
25, 1024, included wherein was an item of $500., attorney’s fee, 
for professional services rendered said executor. 

Tlie above-named Rachael C. S. Galt has filed petition herein 
asking an allowance, out of the assets of the estate, in favor of counsel 
employed by her “to protect her and advise her with reference to 
the conduct and business and affairs of her late husband, and the 
manner of administering her said husband’s estate.” (Petition, p. 3, 
filed October 28, 1024.) 

Separate answers have been filed to said petition bv eaeh of the 
co-executors of petitioner; wherein it is stated that each objected and 
protested to the employment by petitioner of counsel, as above; and 
insist that she had no lawful right to do so without their consent, and, 
further, that no allowance should he made to such counsel. 


Conceding the right of an executor or administrator to have the 
benefit of counsel in proceedings in probate and administration, and 
to receive credit for the reasonable cost therefor in the accounting— 
indeed, such right is not here questioned, and. moreover, such coun¬ 
sel fee has been allowed and approved in the accounting herein, 
without objection, (supra:) the short question here is, may one of 
several executors or administrators make an individual employ¬ 
ment of counsel to represent such executor or administrator, in the 
administration, this without the consent and approval of the 
43» others, (indeed here over their protest and objection,) and. 

likewise, without the order or approval of Court; and, never- 
the less, charge the reasonable cost of such individual and personal 
counsel to the estate? 


The due and proper administration of an estate of a decedent where 

committed either bv a testator or bv a Court to two or more fiduciaries, 

• 

(piite naturally not only contemplates but requires co-operation and 
concert of action; all of which would be quite impossible if one of 
such fiduciaries had the right, against the objection of his or her 
associate co-fiduciaries, to inject an outsider into the councils, as pro¬ 
fessional adviser or otherwise. Manifestly, this may not be done. 
(Watterman’s Estate, 112 App. Div. X. Y. 313.) If the interests of 
the estate were being jeopardized, because of lack of harmony between 
the fiduciaries, or otherwise, the matter being within the control of 
the Court, the latter, in a proper case, not only could but undoubtedly 
would take such action a.1 the exigencies of a particular case might 


require. 

The Court is of opinion that petitioner herein, Rachael C. S. Galt, 
is not entitled to charge against the assets of the estate the cost of 
counsel employed by her individually and personally, under the cir¬ 
cumstances above mentioned. 


2 


Accordingly, order may be prepared, and submitted upon notice, 
denying the relief prayed, and dismissing the petition. 

A. A. HOEHLING, 

December 20, 1924. Justice. 
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(Endorsement: Memorandum. Filed Dec. 20, 1024. James Tan¬ 
ner, Register of Wills, 1). C., Clerk of Probate Court.) 

44 Memorandum. 

In the certain Memorandum heretofore filed herein, December 20, 
10*24, the last word of the first paragraph, was, through typographical 
error, made to read “executor,” in the singular, instead of “ex¬ 
ecutors,” in the plural, as intended. 

While the mistake is both evident and self-explanatory, when read 
in connection with the entire Memorandum; nevertheless, as the 
matter has been brought to the attention of the Court by counsel for 
the petitioner, Rachael C. S. Galt; and in order that it may not i>e 
assumed that any allowance was made in said first account of the ex¬ 
ecutors, to individual counsel for said petitioner, this supplemental 
Memorandum is Piled. 

Appropriate order has been signed and filed, contemporaneously 
herewith, dismissing the original and amended petitions of said 
Rachael C. S. Galt, for allowance of fee to her individual counsel: 
and appeal from said order to the Court of Appeals, on behalf of said 
Rachael C. S. Galt, noted at the foot of the order, this as requested by 
her counsel. 

A. A. HOEHLING, 

Justice. 

January 10, 1925. 

(Endorsement : Memorandum. Filed Jan. 10,1925. James Tan¬ 
ner, Register of Wills, D. C., Clerk of Probate Court.) 

45 This matter being before the Court upon the original and 
amended petitions of Rachael C. S. Galt, asking for counsel 

fees and certain allowances, and the answer of Ilenrv K. Davis and 
William T. Betts to said petitions, and the Court having found, after 
due consideration, that the relief prayed for in said petitions should 
be denied and the petitions dismissed, it is, by the Court, this 10th 

dav of January, 1925. 

• %> ' 

Ordered that the relief prayed for in said petitions be, and the 
same hereby is denied, and the said petitions are hereby dismissed 
with costs. 

By the Court, A. A. HOEHLING, 

Justice. 

Petitioner. Rachael E. S. Galt, in her individual capacity and as 
one of the executors of Ralph L. Galt, Deceased, notes an appeal to 
the Court of Appeals from the above entitled decree, said appeal be¬ 
ing noted in open court, and the bond on appeal to act as a cost bond 
is herebv fixed in the sum of One Hundred Dollars, or a cash de¬ 
posit of Fifty Dollars in lieu of said bond. 

Bv the Court. 

A. A. HOEHLING, 

Justice. 
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(Endorsement: Decree dismissing petition. Filed Jan. 10, 1925. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

40 1925, January 10.—Memo.: Bond on Appeal fixed at $100. 

47 1925, Jan. 26.—Appeal Bond of Rachel C. S. Galt, ap¬ 
proved and filed. 

48 In the Supreme Court of the District of Columbia. 

Administration No. 30713. 

In re Estate of Ralph L. Galt, Deceased. 

Assignments of Error on Special Appeal. 

1. The Court committed error in ruling that one executor had 
no power under any circumstances, to employ counsel when opposed 
bv the other two executors. 

2. The Court committed error in declining to allow counsel fees 
in this cause. 

W. GWYNN GARDINER, 

Attorney for Rachel C. S. Galt, 

Independently and as Executor. 

(Endorsement: Assignment of Error on Special Appeal, filed 
Feb. 18, 1925. James Tanner, Register of Wills, D. C., Clerk of 
the Probate Court.) 

49 In the Supreme Court of the District of Columbia. 

Administration No. 30713. 

In re Estate of Ralph L. Galt, Deceased. 

Designation of Record on Special Appeal. 

To the Register of Wills of the District of Columbia: 

You will please prepare the following as a record on appeal in 
the above entitled cause. 

1. Will Ralph L. Galt. 

2. Petition for Administration. 

3. Order admitting the Will to Probate and Record. 

4. Memorandum showing qualification of the executors. 

5. Original Petition of Rachel C. S. Galt for the payment of 
counsel fees, including the exhibits thereto. 

0. Answer of Henry E. Davis and William T. Betts to this Pe¬ 
tition. 

7. Amended Petition of Rachel C. S. Galt and exhibits thereto. 

8. Answer of Henry E. Davis to said Petition. 
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9. Answer of William T. Betts to said Petition. 

10. Two Memorandum Opinions of the Court. 

11. Decree of the Court. 

12. Memo, fixing bond on appeal. 

13. Memo, approving and filing of said bond. 

14. Assignments of Error, On Special Appeal. 

15. This Designation. 

W. GWYNN GARDINER, 
Attorney for Rachel C. S. Galt. 

Service of Designation of Record on Special Appeal is accepted 
this 18th day of February, A. D., 1925. 

HENRY E. DAVIS. 

R. 

WM. T. BETTS. 

(Endorsement: Designation of record on Special Appeal. Filed 
Feb. 18, 1925. James Tanner, Register of Wills, D. C. Clerk of 
the Probate.) 

50 Form No. 82. 

Supreme Court of the District of Columbia, Holding a Probate Court. 
District of Columbia, To wit: 

I. Theodore Cogswell. Deputy Register of Wills for the District 

of Columbia, Clerk of the Probate Court, do hereby certify the fore- 

« %> 

going pages, numbered from 1 to 49, inclusive, to be true copies of 
the originals of certain pa pci's on file in the office of the Register of 
Wills, Clerk of the Probate Court, in case No. 30,713 estate of Ralph 
L. Galt, deceased, wherein Rachel C. S. Galt is appellant, and Henry 
E. Davis and William T. Betts are appellees, the same constituting a 
full, true and correct transcript of record of proceedings had in said 
cause according to the Designation of counsel filed therein and 
made a part hereof. 

I further certify. That the bond for appeal, in the penalty of One 

Hundred dollars, was duly filed by said appellant, and approved by 

said Court on the 20th dav of January, A. I). 1925. 

» « ’ 

In testimony whereof, 1 hereunto subscribe mv name and affix the 
« «- 

seal of the said Probate Court, this 11th day of March, A. I). 1925. 
[Seal of Supreme Court of the District of Columbia. ) 

THEODORE COGSWELL, 

Deputy Register of Wills for the District of 

Columbia, Cirri: of the Probate Conn. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4302. Rachel C. S. Galt, appellant, vs. 'Henry E. Davis, et al. 
Court of Appeals, District of Columbia. Filed Mar. 14, 1925. Henry 
W. Hodges, clerk. 
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IN THE 


Court of Appralu.Stetrtd of Columbia 

April Term, 1925. 


No. 4302. 


No. 14, Special Calendar. 

Rachel C. S. Galt, Appellant , 

vs. 

Henry E. Davis and William T. Betts, 


BRIEF FOR THE APPELLANT. 


STATEMENT OF THE CASE. 

This case is before the Court upon a special appeal 
allowed by this Court from a decree of the Probate 
Court of the District of Columbia dismissing a petition 
which prayed for authority to pay counsel fees and 
certain auditor’s fees incurred by the appellant as one 
of three executors named in her late husband’s Will. 
(R. 26) 
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THE FACTS. 

Ralph L. Halt, departed this life in the District of 
Columbia on the 17th day of May, 1923. (R. 3) He 
left a Will dated the first\lay of August, 1922. (R. 3) 
The executors named in that Will were appellant, and 
the two appellees, Henry E. Davis and William T. 
Betts. (H. 3) 

He left surviving him appellant, his wife, and a son 
Ralph Lee Galt, Jr., who resided in the City of Dayton, 
Ohio. (R. 3) He left an estate consisting of the bus¬ 
iness known as W. M. Galt and Company located at 
first and Indiana Avenue, X. W. Washington, D. C., 
together with stocks, bonds, and personal effects total¬ 
ing an estimated value of One Hundred and Twenty 
Five Thousand ($125,000) Dollars. 

He left real estate of the estimated value of Fiftv 
Thousand ($50,000) Dollars or a total estimated value 
of his estate of One Hundred and Seventy Five Thou¬ 
sand ($175,000) Dollars. (R. 4) 

The facts with reference to his condition at the time 
of his death are set forth in a general wav in the orig- 
inal petition filed by appellant in the Probate Court of 
the District of Columbia (R. (i-8). The conditions in 
detail were set forth in an amended petition filed by 
appellant on the 2nd day of July, 1924. (R. 13-17) 
From the original and amended petitions it will be 
seen that the decedent Ralph Galt and one of the ap¬ 
pellees, Henry E. Davis, had been named executors in 
the Will of Harriet T. Galt, the mother of Ralph L. 
Galt, and had qualified as executors and had, in fact 
administered the estate of Harriet T. Galt. (R. 13-14) 
It is further shown by said original and amended 
petitions that an account had been filed by these exe¬ 
cutors, but that said account had not been approved by 

I 
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the Court, although all parties in interest being adults, 
they had agreed to the account and partial distribution 
was had under it. The statement included an allow¬ 
ance to the said decedent and the said Davis by way of 
commission as executors, of Four Thousand Nine Hun¬ 
dred and Sixteen Dollars and sixty-five cents ($4,- 
916.65) each. 

It will be further seen from these original and amend¬ 
ed petitions that appellant had knowledge of the fact 
that there was a large amount due the estate of Harriet 
T. Galt by one of the executors, appellee, Henry E. 
Davis, Esquire, which amount was in excess of Twenty 
Thousand ($20,000) Dollars and this indebtedness was 
represented by promissory notes of the said Henry E. 
Davis which notes were in a strong box in the apart¬ 
ment of the decedent. (R. 14) 

It will be further seen from these petitions that the 
decedent’s brothers and sisters, or some of them, had 
employed counsel, one Carl Lehman, an attorney of 
Cincinnati, Ohio, who was at that time in Washington, 
endeavoring to obtain settlement from Mr. Davis of 
his indebtedness to this estate. (R. 15) 

Certain of the heirs had employed Wilton J. Lam¬ 
bert, Esquire of Washington, D. C., who was acting 
with Mr. Lehman of Cincinnati, in an effort to obtain 
a settlement of the Davis indebtedness to the Estate. 
(R. 15) 

Appellant had had little business experience; knew 
nothing of the value of the estate of her husband; had 
endeavored to obtain some knowledge from the em¬ 
ployees, who had declined to give her the information 
or who had avoided giving it to her, with the result that 
she was there in the apartment as a widow, and had in 
her possession, as occupant of the apartment, the 
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strong box containing the notes of Mr. Davis represent¬ 
ing his indebtedness to the estate of her late husband’s 
mother, and such other securities and things of value 
as were in the strong box, unable to obtain any infor¬ 
mation about the business affairs of her husband; a 
lawyer from Cincinnati here demanding the protec¬ 
tion of his clients’ rights—his clients being the 
brothers and sisters of the deceased, with Mr. Lam¬ 
bert, a local attorney likewise engaged, and she with¬ 
out legal advice, and without anyone to advise with, 
with the result that she sought advice and was advised 
to employ counsel to represent her as one of the exec- 
tors of the estate (R. 15), and to advise her with 
reference to her rights and duties and with reference 
to the strong hox and other matters. 

She then knew that Ilenrv E. Davis, one of the exe- 
eutors named in the last Will, or paper writing pur¬ 
porting to be the last Will of her husband, had been the 

attornev of her late husband. 

* 

She at that time also knew that William T. Betts, 
the other person named as executor in this paper writ¬ 
ing, had been the manager of the business of her hus¬ 
band, that is the W. M. Galt and Company feed bus¬ 
iness. 

She sought advice and then employed counsel now 
representing her, and he, by letter dated May 22, 1923, 
advised Mr. Davis of his employment by Mrs. Galt, 
copy of which was delivered to the other executor, 
William T. Betts, Esquire. (R. 8) 

By further reference to the record (R. 9) will be 
seen the letter of Mr. Davis to petitioner’s counsel and 
the letter of petitioner’s counsel in reply to this letter. 
(R. 10-9) 

The amended petition further shows that as soon as 
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appellant advised with and employed counsel, he ad¬ 
vised with the said Lehman and the said Lambert with 


reference to the disposition of the strong box in her 
possession. That the other executor, William T. Betts, 
was relying upon and accepting advice of Henry E. 
Davis. (R. 15) 

The petition further shows (R. 16) that after many 


conferences, and after Court litigations, a partial set¬ 


tlement of Mr. Davis’ indebtedness to the Harriet T. 


Galt estate was obtained on the 26th day of June, 1924, 
and that his commission of Four Thousand Nine Hun¬ 


dred and Sixteen Dollars and sixty-five cents ($4,916.- 
65) due from the Harriet T. Galt estate as co-executor 
thereof, was credited on account of said indebtedness, 
which left his indebtedness to the estate, then remain¬ 
ing, of Five Thousand ($5,000) Dollars, and that of the 
settlement made, one-third was due to the appellant 
and appellees, as executors of Ralph L. Galt, and Three 
Thousand ($5,000) Dollars of the amount due was 
paid by the said Davis. 

That repeated demands were made of the said Davis 
to turn over to the executors of Ralph L. Galt, certain 
things in his possession which belonged to the estate 
of Ralph L. Galt, including the Four Thousand Nine 
Hundred and Sixteen Dollars and sixty-five cents 
($4, 916.65) commission of Ralph L. Galt, as executor 
in the Harriet T. Galt estate, but without success. 
(R, 16) 


The record further discloses the fact that appellant’s 


counsel advised with the said Davis and Betts and ap¬ 


pellant in connection with all of the matters pertaining 
to the estate and that when the final account of the exe¬ 


cutors was filed the said Davis and Betts objected to 
any allowance being made to appellant’s counsel for 
services rendered the estate, because the said Davis 
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and Betts objected to his employment and that the 
widow, the remaining executor, had no power or au¬ 
thority to employ counsel without the consent of the 
other two executors. They questioned her right to 
employ an accountant. 

In a memorandum opinion of the Court (R. 24-25) 
the Court takes the position that the appellant had no 
power as one of the executors, to employ counsel with¬ 
out the consent of the other executors under anv cir- 

» 

cumstances. 


ARGUMENT. 

This case presents to this Court for the first time the 
single question, that is: 

IIAS THE WIDOW WHO HAS BEEN NAMED 
AS ONE OF THREE EXECUTORS IN THE LAST 
WILL OF HER HUSBAND THE RIGHT UNDER 
ANY CIRCUMSTANCES TO EMPLOY COUNSEL 
WHEN THE FORMER HUSBAND’S COUNSEL 
HAS BEEN NAMED AS A CO-EXECUTOR, WITH 
HER, AS LIKEWISE, HIS BUSINESS MANAGER. 

The policy of the law is to avoid litigation, rather 
than to invite controversy. 

It would seem therefore that it would not he the 
policy of the law for three executors to employ three 
separate counsel, with three different ideas, with three 
different and determined wills and policies, to admin¬ 
ister an estate. 

It is most respectfully submitted however that that 
is not this case. 

Here we have a widow on the one side, without chil¬ 
dren; without anyone to advise her; without business 
experience; unable to obtain any information from the 
manager or those in charge of the business 


7 


of the late husband; with counsel from another 
jurisdiction knocking at her door to advise her 
that the attorney of her late husband, her co- 
executor, as named in her husband’s will, is indebted 
to the estate of that late husband’s mother, in a large 
sum and that the estate of that late husband’s mother 
had not been settled, distribution had not been made, 
and the evidence of the indebtedness of that attornev 
was in a strong box and in the possession of the de¬ 
ceased husband at the time of his death, then in the 
possession of the widow. 

That widow as one of the persons named as executor 
in the Will of her late husband, rightfully sought ad¬ 
vice and counsel of a lawyer. 

She asks no compensation from the estate for any 
information that she obtained as to her personal pro¬ 
tection. 

She asks only from the estate, an allowance for the 
payment for the services of her counsel in advising her 
as executor of her late husband’s estate. 

The attitude of Mr. Davis, as shown by his letter to 
her counsel, when he was advised by her counsel of 
employment in the matter, was sufficient of itself to 
arouse her to the point of seeking independant advice 
at all hazards. 


There was no counsel in the case except the one em¬ 
ployed by her. It is perfectly true that one of the exe¬ 
cutors was a lawyer, and I will admit, a good lawyer, 
but that lawver’s affairs were involved with the affairs 
of the deceased husband’s, as shown by his indebted¬ 
ness to the estate of the mother. 

The other executor, William T. Betts, was accepting 
and following absolutely, and blindly, the advice of 
Mr. Davis. 
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Therefore we have this situation, where Mrs. Galt 
was forced to accept the advice of Mr. Davis or employ 
independant counsel to advise her, or renounce her exe¬ 
cutorship. 

If the Court feels that a widow should renounce her 
executorship under such circumstances, then she should 
have renounced her executorship, and mv advice to her 
to the contrarv was in error. 

If she should have followed the advice of Mr. Davis 
under the circumstances as shown by the record and 
not have employed counsel to advise her as executor 
then she committed another mistake and mv advice to 
her to the contrarv was in error. 

Such a case as this has never before been before this 
Court and I can find no decision of this Court that in 
anv wise enlightens us on such a situation as this. 

The only case that has been produced and the only 
case that I know of on the subject is the Xew York case, 
cited by the learned .Justice of the Court in his opinion 
in this case. 

Cpon careful consideration of the facts in that case 
it will be found, however, that no such condition as is 
presented to the Court by the record in this case can 
be found in the record in the Xew York case, and it is 
submitted therefore that the Xew York case is not an 


authority for the case at bar. 

I have been unable to find any adjudicated cases in 
any court with any such facts as this record presents 
that will in anv wise assist the Court in a determina- 
tion of this question. 

It would seem, however, that from the record in this 
case it requires only the application of those sound 
principles of equity and justice to determine the ques¬ 
tion in favor of appellant's contention. 


If my position is wrong, however, then \u* will at 
least have tin 1 sound determination and judgment of 
this question hv this Court so tluit in the future, hu> 
hands in making their Wills, mothers in iri\ inir inMTui¬ 
tions as to the disposition of their property and wives 
in their earnest desire to impartially distribute, ma> 
know that if three persons he named as their executory 
tin* minority member shall have no rights in the de 
termination of any question involved in the settlement 
of the estate, unless that person employs counsel at hi> 
or her own expense. 'This, I submit, is most unjust and 
unfair and inequitable and will not be supported h\ 
any decision of this Court or any other appellate Court. 

This Court had before it in 

Hutchins vs. Hutchins, 48 Apps. |). C., 

the rights, duties and obligations of executors and 
since that case considered these questions then all of 
the decisions of the Court of Appeals on tin* subject 
of the rights of executors, I take it, that the considera¬ 
tion of that case and the cases cited thereunder by this 
Court, would be of assistance to it in considering this 
question. 

It is respectfully submitted that the decision of the 
lower Court should be reversed. 


\V. Gwynx Gardiner. 
Attorney for Appellant . 
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Rachel C. S. Galt, Appellant, 

vs. 

Henry E. Davis and William T. Betts. 


Appeal from the Supreme Court of the District of 

Columbia. 


BRIEF FOR APPELLEES. 


I. 

STATEMENT OF THE CASE. 

Ralph L. Galt, of the District of Columbia, died 
testate May 17, 1923, by his last will constituting ap¬ 
pellant, his widow, and appellees executors thereof. 

On May 22, 1923, W. Gwynn Gardiner, a member of 
the bar, wrote one of appellees, executors, that appel¬ 
lant had employed him, Gardiner, “to represent her in 
the management and settlement of this estate.’’ (R. 
8, f. 15.) The reply of the appellee thus addressed in¬ 
timated his probable renunciation of the office of ex- 


0 

to* 


eeutor because of this action of the widow without 
previous intimation to him (K. 9, f. 16), to which the 
widow’s attorney responded that from this intimation 
he assumed that the task was upon him to prepare the 
petition for the probate of the will—wholly ignoring 
the other appellee, an executor constituted by the will 
(K. 9-10, f. 17). 

The executors named propounded the will May 28, 
1923, and obtained letters testamentary thereof May 
31, 1923 (R. 3-4). 

On July 2, 1924, appellant filed her petition “for 
allowance of counsel fees and other expenses” (R. 5- 
10), the material and relevant allegations and aver¬ 
ments of which are as follows: 

(1) Deeming it her duty so to do, she “employed 
counsel to represent her as one of the said executors, 
which counsel so employed has represented her and 
advised her throughout the period of administration” 
(R. 6, f. 10). 

(2) After the death of her husband (a) she realized 
that all of his employees were prejudiced against her 
and she could get no satisfactory information from 
any of them or acquire any knowledge of his business 
[he died May 17 and she had employed her counsel 
May 22], and (b) one of her co-executors had been 
“attornev of the Galt estate for many years” and 
“she deemed it not only proper but necessary [why! 
not being stated] “to employ counsel who could advise 
her independent (sic) of any other association” (R. 6, 
ff. 10-11). 

(3) Her co-executors objected to her employing 
counsel to represent her (R. G, f. 11). 


(4) She was advised by her counsel that she was 
entitled to employ counsel to represent her as one of 
the executors and that the Court would at the proper 
time enter a proper order for compensation for said 
counsel (R. 6, f. 11). 

(5) Her co-executors now object to any compensa¬ 
tion for her (“your petitioner's") counsel, wherefore 
the necessity of ‘‘presenting the facts to the Court” 
(Ibid.). 

(6) It was necessary to advise with her counsel and 
“obtain information from him at various times” (R. 
7, f. 11). 

(7) ‘‘She was unable to obtain any detailed informa¬ 
tion as to the business then being conducted by the ex¬ 
ecutors” [without her participation?] or any from an 
auditor or expert accountant employed by her co-ex- 
eeutors [who of course was employed after she had em¬ 
ployed her counsel], wherefore she employed a sep¬ 
arate accountant at a cost of $500 which she asks to be 
paid “out of the assets of the estate” (R. 7, f. 12). 

(8) As a result of the investigation and report of her 
accountant, she found that the business of decedent had 
not paid a profit for the period covered by the examina¬ 
tion, cte. (R. 7, ff. 12-13). 

The petition thus summarized was subscribed and 
sworn to by appellant July 1, 1024 (R. 8, f. 14), nearly 
thirteen months after the executors had qualified (R. 
5, f. 9), atul besides the matters above set forth it eon- 
tains not one word by way of pretext for appellant's 
employment of eoiuisel to represent her. 

The joint response of appellees to this petition was 
immediate, its material and essential features being the 
following: 
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(1) They deny that all of decedent’s employees were 
prejudiced against appellant or that she was unable to 
obtain anv satisfactory information from anv of thorn 

W % » 

or to acquire any knowledge of decedent’s business as 
alleged (K. 10, f. 18). 

(2) They admit that they objected to petitioner’s 
“employing counsel to represent her as one of the ex¬ 
ecutors of decedent” (Ibid.). 

(3) They deny that appellant was unable to obtain 
any detailed information as to decedent’s business, and 
as to their employment of an accountant they detail 
the circumstances thereof as follows (R. 11-12, tT. 20- 
1)1 

For some weeks prior to decedent’s death he was 
practically entirely absent from his place of business 
and the business was conducted by his employees, 
appellee Betts being manager thereof and one Aue a 
bookkeeper, confidential clerk and practically secretary 
of decedent. 

On the evening of the day of decedent’s funeral, in 
the apartment formerly occupied by him and then in 
occupation of appellant, she, appellees, the said Aue, 
decedent’s son and appellant’s mother having assem¬ 
bled for the purpose of reading decedent’s will, fol¬ 
lowing the reading thereof there was a general conver¬ 
sation touching the affairs and particularly the bus¬ 
iness of decedent, in the course of which appellant es¬ 
pecially inquired whether matters at the place of bus¬ 
iness would continue to go on, and Aue responded that 
he would be unwilling to continue on unless some com¬ 
petent accountant should go over the books and ascer¬ 
tain the condition and state of the business, and on 
appellant’s inquiry whether he, Aue, would obtain such 
person she was answered in the affirmative and by and 


5 


unth her knowledge and consent, and indeed at her in¬ 
stance and request, concurred in by appellees, Aue en¬ 
gaged the accountant, one Ellenberger, (erroneously 
stated in the petition to have been employed by appel¬ 
lees only), and Ellenberger, in association and coop¬ 
eration with Aue, entered upon the examination of the 
books and investigation of the business of decedent, 
and continued thereat for the space of more than one 
month, to-wit, until June 23, 1923, on which day Ellen¬ 
berger submitted to each of appellant and appellees a 
report of his examination showing the condition of 
decedent’s business, its assets and liabilities, as of the 
day of his death, May 17, 1923. On the same day, June 
23, 1923, on which was received this statement, appel¬ 
lant’s counsel wrote and the bearer thereof personally 
delivered to appellee Betts a letter introducing one 
Yeager, described as an expert accountant, and stat¬ 
ing as follows (R. 12 ff. 20-1): 

“Mr. Yeager has been employed by Mrs. Galt 
to make an examination of the l>ooks of her late 
husband * * * 

“I would appreciate it if you would see that 
every courtesy is given him by the bookkeeper and 
all other employees having to do with the things 
necessary for Mr. Yeager’s examination in order 
to give me, as counsel for Mrs. Galt, a full report.” 

This request was fully and freely complied with, and 
at the same time at the instance of appellant’s counsel 
the service of Ellenberger was dispensed with. 

(4) As respects continuing decedent’s business, this 
was done with the concurrence of appellant, appel¬ 
lees and appellant’s counsel, in full knowledge of the 
situation and for the reason set forth in the answer 
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of appellees (R. 12, f. 21), and the stock and equipment 
of the business were finally sold by the joint act of 
appellant and appellees under order of the Court (K. 
12-13, f. 22). 

(5) And as respects an allowance of fees to appel¬ 
lant’s counsel, the same was protested by decedent’s 
son and his wife, guardian of their children, benefici¬ 
aries under his will (R. 13, f. 22-23), as well as by ap¬ 
pellees, as hereinbefore appearing. 


The record discloses no contemporary action by the 
Court upon this petition and the response thereto, 
but what such action was mav be surmised from the 
fact that subsequently the petition was formally dis¬ 
missed at the same time with its successor (R. 26, f. 
45), hereinafter considered; and it is to he noted that 
appellant did not take issue upon the response and did 
not invite or subject herself to the taking of testimony 
respecting either petition or response. 

Three (3) months and twenty-six (26) days follow¬ 
ing the date of this petition (R. 17-18), appellant filed 
another (R. 13-18), the material and essential allega¬ 
tions of which are as follows: 

(1) On May 17, 1923, decedent Ralph L. Galt and 
one of appellees were executors of the former’s mother 
and had filed an account which had not been passed by 
the Court, although the heirs of the mother, all adults, 
had agreed upon the amount of commission due her 
executors, to wit, $4,916.55 each, and a partial distri¬ 
bution had been made to the heirs (R. 13-15, f. 24). 

(2) Appellant had knowledge that decendent’s ex¬ 
ecutor indicated was indebted to the mother’s estate, 
the indebtedness being represented by promissory 
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notes in possession of decedent and in a strong box in 
bis apartment with other securities belonging to the 
mother’s estate (R. 14, f. 24). 

(3) The $4,916.65 commission had not been paid to 
either of the mother’s executors but was in their pos¬ 
session at the time of decedent’s death (R. 14, f. 25). 

(4) Appellant had no knowledge of her husband’s 
business and was not advised after his death as to his 
estate or business; she sought to ascertain some infor¬ 
mation about his estate and learned from the attitude 
and statements of his employees that they were antago¬ 
nistic to her and to her interest and were opposed to 
giving her any information (R. 14, f. 25). 

(5) Appellant had learned of the unsettled condition 
of the estate of her husband’s mother and that certain 
securities were in the strong-box in her husband’s 
apartment, and the request was made of her by her 
husband’s co-executor of his mother’s estate to deliver 
the said strong box and the said securities to him, the 
co-executor, as the surviving executor of the mother’s 
estate (R. 14, IT. 25-6). 

(6) Appellant at the same time was visited by a non¬ 
resident attornev who advised her that he was in Wash- 

•> 

ington for the purpose of getting a settlement of the 
mother’s estate and of the indebtedness of her hus¬ 
band’s co-executor thereto (R. 15, f. 26). 

(7) Appellant 

“had some little business experience, but she real¬ 
ized that she was not able to handle these affairs 
without legal advice and without assistance from 
some one, with the result that she sought advice 
from her friends and acquaintances, and was ad¬ 
vised that she had better employ counsel to repre¬ 
sent HER as one of the executors of the estate of 
her husband.” 
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Appellees protested and objected to her so doing. 
One of appellees is a lawyer, and the other was relying 
upon and accepting his advice and insisted that appel¬ 
lant should do nothing other than as she might bo di¬ 
rected by the lawyer appellee (R. 15, ff. 26-7). 

(8) After employing counsel in her behalf appellant 
was advised that be and other counsel “advised and 
consulted together with reference to the disposition af 
the securities in the strong box” in the possession of 
her husband at the time of his death, and it was agreed 
among them that the proper method was to have the 
box opened in the office of her husband's co-executor 
of his mother’s estate, the contents checked and the 
notes of the co-executor delivered into the possession 
of one of counsel for the purpose of collecting the same 
(R. 15, f. 27). 

(9) After many conferences “and some court litiga¬ 
tion” [not specified nor indicated], a “partial” settle¬ 
ment was obtained from the appellee debtor to the 
estate of decedent’s mother on June 26,1924, in the sum 
of $15,984.85, of which only $3,000 were paid to dece¬ 
dent's executors, “the balance still being due and pay¬ 
able,” and a balance of $5,000 being due the mother’s 
estate (R. 16, ff. 27-8). 

(10) The sum of $4,916.65 due the estate of appel¬ 
lant’s decedent as commission to him as executor of 
his mother’s estate has never been paid appellant and 
her co-executors for reasons stated [which, with a 
qualification, are true] (R. 16, ff. 27-8). 

(11) Appellant’s counsel advised her as to her inter¬ 
est in her husband’s estate and to her right to re¬ 
nounce under the will, and she is advised that she is 
entitled to have her counsel paid for his services to her 
as executrix out of the estate rather than to be paid by 
her individually (R. 17, f. 30). 
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This second petition was answered by appellees sev¬ 
erally. 

w 

Of the answer of appellee Davis the material and 
essential statements are as follows: 


(1) He denies that appellant had no knowledge of the 
business of decedent and was not advised after his 
death as to his estate or business; he denies that ap¬ 
pellant sought information about the estate and 
learned from the attitude of decedent’s employees to¬ 
wards appellant and their statements to her that they 
were antagonistic to her and to her interest and were 
opposed to giving her any information; and to the con¬ 
trary he avers on information and belief that appellee 
Betts and every other former employee of decedent of 
whom appellant made any inquiry in the premises un¬ 
dertook freelv and fairly to give her all information 
possible and to acquaint her fully with the condition of 
decedent’s business in all its details (K. 18, f. 31). 

(2) He admits that the securities mentioned in the 
petition were in the box therein mentioned, but that 
request was made by him of appellant to deliver to him 
the said box and its contents or either he specifically 
and positively denies (K. 18, f. 31). 

(3) He admits that being a lawyer he from time to 
time preferred his professional opinion touching the 
administration of decedent’s estate, but that he so did 
to appellant after her qualification as his co-executor 
he denies, and he alleges the fact to be that from the 
first hour of her employment of counsel he and his co¬ 
executor, appellee Betts, declined to advise appellant 
respecting any matter about which there might be con¬ 
flict of view, and uniformly insisted that appellant 
should be governed in respect thereof by the advice of 
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her counsel; and that appellee Betts was relying upon 
and accepting his advice and insisted that appellant 
should do nothing other than as she might be directed 
by him, appellee Davis upon information and belief 
denies (R. 18-19, f. 32). 

(4) He admits that the hox aforesaid was opened in 
his office and the contents thereof checked, and alleges 
his belief that before being brought to his office the 
box had been opened and its contents examined; and 
he denies that the delivery of the notes in the petition 
mentioned to counsel therein mentioned was on the sug¬ 
gestion of the persons therein mentioned, and to the 
contrarv alleges the fact to be that such dcliverv was 
made on his own suggestion and protestation that he 
was unwilling under the circumstances to come into 
possession of the notes and that he would not do so (R. 
19, f. 32). 

(5) He alleges that the sum of $3,000 paid to defen¬ 
dant’s executors as in the petition stated was, and was 
understood to be, a partial payment only, and that as 
respects the leaving due the estate of decedent’s mother 
the balance of $5,000 as in the petition alleged, the same 
was retained by him .to await settlement of the ques¬ 
tion of additional estate tax to the United States, which 
the heirs and distributees of decedent’s mother, as well 
as appellant and her counsel, well knew (R. 19, f. 33). 

(G) He admits retaining the sum of $4,91G.G5, the 
amount due decedent’s estate as his commission as his 
mother’s executor, and alleges his reason for so doing, 
namely, that there was in his possession as the 
mother’s surviving executor an uncancelled note of de¬ 
cedent for $5,000 apparently due the mother’s estate 
and claimed by certain of her heirs and distributees so 
to be, the circumstances touching the same being fully 
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set forth, showing, among other things, the protest of 
counsel for certain of the mother’s heirs against the 
payment to tlie estate of decedent of tlie amount of his 
commission until the question of his apparent indebted¬ 
ness to his mother’s estate should he cleared up (R. 19- 
20, ff. 33-4). 

(7) He admits that he and his co-appellee have ob¬ 
jected and protested, and still object and protest, that 
appellant had no lawful right or authority to employ 
counsel without their consent, and that no allowance 
should be made to such counsel for services rendered 
appellant as an executor of decedent (R. 21, f. 35). 

(8) As respects appellant’s counsel advising her re¬ 
specting her right to renounce under decedent’s will, 
he alleges that at a conference at decedent’s late resi¬ 
dence on the day of his funeral, at which his co-appellee 
was present, he fully advised appellant as to her rights 
in that particular, as he had previously done on the 
same day at a prior interview with appellant, upon re¬ 
turning from decedent’s interment, and that before her 
qualification as one of decedent’s executors she had 
fully learned from him her exact rights in the premises, 
and so far as he had knowledge thereof the condition 
and character of decedent’s estate (R. 21, ff. 35-6). 

(9) At the time of the filing of the petition both ap¬ 
pellant and her counsel had full knowledge of all and 
singular the matters hereinabove set forth, with the 
possible exception as to her counsel of the extent of the 
advice and information to appellant as related in the 
last preceding paragraph; as appears from the peti¬ 
tion itself, at the time of her becoming one of dece¬ 
dent's executors, his co-heirs and co-distributees of his 
mother’s estate had already employed competent 
counsel respecting the interests of all of the said heirs 
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and distributees; the principal matters and things in 
the petition set forth respecting which petitioner prays 
compensation for her counsel had reference not to the 
administration of decedent's estate but to the sup¬ 
posed necessity for protection in respect of decedent’s 
interest in his mother’s estate, respecting which the 
employment of counsel by anyone concerned was super¬ 
fluous and unnecessary; the principal allegations of the 
petition are wholly impertinent to the administration 
of decedent’s estate bv his executors; and even were it 
otherwise, petitioner was without warrant or author¬ 
ity in law to employ, as one of decedent’s executors, 
and especially over the protest of her co-executors, 
counsel to advise and aid her at the expense of dece¬ 
dent’s estate and his beneficiaries other than herself 
(R. 21-2, ff. 36-7). 


Of the answer of appellee Betts the material and es¬ 
sential statements are as follows: 


(1) He denies that appellant had no knowledge of the 
business of decedent and was not advised after his 
death as to his estate or business; he denies that ap¬ 
pellant sought information about the estate and learned 
from the attitude of decedent’s employees towards ap¬ 
pellant and their statements to her that they were an¬ 
tagonistic to her and to her interest and were opposed 
to giving her any information; and to the contrary he 
avers that he and, as far as his knowledge extends, 
every other former employee of decedent of whom ap¬ 
pellant made any inquiry in the premises undertook 
freely and fairly to give her all information possible 
and to acquaint her fully with the condition of dece¬ 
dent’s business in all its details (R. 22, f. 38). 
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(2) lie admits that ho and his co-appellee protested 
and objected to appellant’s employing counsel, but 
that he was relying upon and accepting the advice of 
his co-appellee and insisted that appellant should do 
nothing other than as she might he by him directed he 
positively denies; and to the contrary thereof he al¬ 
leges that he, together with his co-appellee, persistent¬ 
ly and consistently refused to advise appellant re¬ 
specting any matter about which there might he con¬ 
flict of view and uniformly insisted that she should be 
governed in respect thereof by the advice of her coun¬ 
sel (R. 23, f. 39). 

(3) He alleges that the sum of $3,000 paid to the ex¬ 
ecutors of decedent as in the petition alleged was and 
was understood to he a partial payment only (R. 23, 
f. 39). 

(4) He alleges that the sum of $4,910.65 due dece¬ 
dent as commission as executor of his mother was re¬ 
tained by his co-appellee as by the latter stated (R. 23, 
f. 40). 

(5) lie admits the objection and protest of himself 
and his co-appellee that appellant had no lawful right 
or authority to employ counsel without their consent, 
and that no allowance should be made to such counsel 
for services rendered appellant as executor (R. 24, 
f. 41). 

(6) As to the advice of appellant’s counsel respect¬ 
ing her right to allowance under the will, he was pres¬ 
ent at a conference on the day of decedent’s funeral 
and knows appellant was then fully advised by his co¬ 
appellee as to her rights in that particular. 

As in the case of the original petition and the re¬ 
sponse thereto, appellant did not take issue upon the 
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answers or cither of them to tlie second petition and 
did not invite or subject herself to the taking of testi¬ 
mony respecting either pet it ion or answers; and hav¬ 
ing submitted the matter for hearing on the petition 
and answers the responsive matters in the latter are 
to be taken as true. 

II. 

ARGUMENT. 

A. 

By way of prelude to such argument as the case 
permits, certain features thereof deserve remark. 

1. Two conspicuous facts bear their own forcible 
comment: First, that, as above stated, appellant took 
no issue on the response to either of her petitions, 
thereby prudently avoiding the hazard of testimony in 
the case, and, Second, that the brief of counsel for ap¬ 
pellant sets forth the allegations of the petitions only 
and not so much as one word of the answers thereto, 
which, as clearly appears, directly and positively 
negative the petitions in every essential particular. 

2. There is between the allegations and supposed 
grounds of the two petitions a difference so striking 
as to be startling. 

Each of the petitions shows that appellant em¬ 
ployed her counsel on May l2l2, 1923, but live days after 
her husband’s death, and the first petition, bearing 
date July 1, 1924, is wholly silent as to the principal 
matters set forth in the second, bearing date three (3) 
months and twenty-six (2G) days later, and upon 
which matters and not those set forth in the first pe¬ 
tition reliance is now had by appellant, as shown by 
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the brief of her counsel. It is a fair and just inference 
that, her first petition having failed of result, appel¬ 
lant resorted to the second as an afterthought, basing 
the same upon allegations the principal ones of which 
are wholly impertinent to the administration of de¬ 
cedent’s estate by his executors and carry the implica¬ 
tion of hostility and unfairness to appellant on the 
part of her co-executors, one of them the attorney and 
the other the business manager of decedent, and pre¬ 
sumably constituted by him executors of his will in 
full confidence in their rightful administration of their 
duties and due consideration for his widow. 

3. Many of the matters set forth in the petition 
could not have actuated appellant in employing coun¬ 
sel, for the simple and convincing reason that they 
were not existent at the time of her so doing. The 
most casual reading of the petition discloses this. 

And some of these matters are so flagrant as to be 
scandalous. 

(1) Thus, in her first petition appellant alleges that 
after the death of her husband she realized that all of 
his employees were prejudiced against her and that 
she was unable to obtain any satisfactory information 
from any of them or to acquire any knowledge of her 
husband’s business (R. G, f. 10), the directly contrary 
fact being that only five days (one of them Sunday) 
elapsed after her husband’s death before she em¬ 
ployed her counsel, and on one of these days, Saturday, 
Mr. Aue, her husband’s confidential clerk and prac¬ 
tically his secretary, in the presence of appellees (one 
of them her husband’s business manager), appellant, 
her mother and her husband’s son, suggested and un¬ 
dertook to engage, and subsequently with appellant’s 
knowledge and consent and indeed at her instance and 
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request, engaged, an accountant to go over the hooks 
and ascertain the condition and state of the business, 
and Mr. Aue and the accountant so did, and on June 23, 
1923, submitted to each of appellant and appellees a re¬ 
port of their examination (R. 11, IT. 19-20); and not¬ 
withstanding this appellant in her second petition re¬ 
peated the allegation in question contained in her first 
(R. 14, f. 25). 

(2) In her first petition appellant alleges that she 
and her counsel found that the business had not paid 
a profit for the period covered by the examination by 
her accountant, and insisted that the business be dis¬ 
posed of since it could not bo operated except at a loss, 
and that notwithstanding this position taken by her 
the business was operated for a number of months 
without authority from the Court so to do, with result¬ 
ing loss (R. 7, IT. 12-13); the truth being that in the 
light of the showing possible to be made in the prem¬ 
ises it was highly probable that the Court would hesti- 
tate to authorize the continuance of the business, and 
decedent’s executors were impressed that such show¬ 
ing would so far embarrass the chances of a favorable 
sale of the business if offered as an entiretv, which it 
was in the contemplation of the executors to make, that 
they felt justified in continuing the business until it 
should be offered for sale as contemplated, and in this 
view all of the executors and appellant’s counsel con¬ 
curred; and when eventually authority of the Court 
was obtained to sell the business as an entirety the 
Court by due order in that behalf authorized the con¬ 
tinuance of the business as theretofore until it should 
be so offered for sale (R. 12, ff. 21-2). 

(3) In her second petition appellant alleges that 
the $4,916.65 commission agreed upon as being due 
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each of the executors had not been paid to decedent at 
the time of his death but was at that time in the posses¬ 
sion of decedent and his co-executor of his mother’s 
estate (R. 14, f. 25), but she does not allege when this 
commission was agreed upon, and prudently, as the 
records of this Court show and testimony on the mat¬ 
ter would have disclosed that it was not until long 
after she employed counsel; and the allegations of the 
twelfth paragraph of the second petition point to the 
date of this as June 26, 1924 (R. 16, f. 28), more than 
thirteen months after appellant employed her counsel. 

(4) Similarly, the date of the alleged conference of 
counsel with reference to the disposition of the securi¬ 
ties in the strong box of decedent is not given, nor is 
the date of the alleged opening of the box and check¬ 
ing of its contents (R. 15, f. 27); and respecting this 
box and the delivery of the notes therein found, it is 
wholly falsely alleged, first, that request was made of 
appellant by her husband’s co-executor of his mother’s 
estate to deliver to him as surviving executor the said 
strong box and securities (R. 14, f. 26), and the fact is 
that delivery of the notes was not on the suggestion of 
appellant’s counsel and others but on the co-executor’s 
own suggestion and protestation that he was unwilling 
under the circumstances to come into possession of the 
notes and would not do so (R. 19, f. 32). Each of these 
statements, that as to demand for the box and securi¬ 
ties and that as to delivery of the notes as made by 
appellant, is false and must have been so known to be 
by her at the time she swore thereto. 

(5) In her second petition she alleges that appellee 
Betts was relying upon and accepting the advice of his 
co-appellee and insisted that she should do nothing 
other than as she might be directed by the latter (R. 
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15, f. 27). Not only is each allegation false (It. 18-10, 
f. .*12; It. 23, f. 30), but also the matter alleged could 
not have been the case at the time appellant employed 
her counsel, only five days after her husband’s death; 
and notwithstanding the positive denial by each ap¬ 
pellee of the allegation in question, it is without quali¬ 
fication twice repeated in the brief of counsel for ap¬ 
pellant (p. 5), the second time flagrantly (p. 7); as also 
is repeated in the brief the allegation respecting the 
$4,016.65 commission of decedent as executor of his 
mother’s estate (Ibid). 


As before stated, each of the foregoing allegations 
relates to matter not existent at the time appellant em¬ 
ployed her counsel, wherefore none of them could 
possibly have actuated or influenced her in so doing; a 
fact indicating that her original petition was framed 
wholly without regard to what may have induced ap¬ 
pellant to employ counsel or to her motive in so doing, 
just as her second petition is manifestly an after¬ 
thought occurring subsequently to the failure of her 
first. 


And the second petition contains the following alle¬ 
gation : 

“that under the provisions of the will [of deced¬ 
ent] * * * your petitioner and the other executors 
named iti said paper writing were required to per¬ 
form certain duties with reference to the conduct 
of the business * * * and other things as shown bif 
the will ” (R. 16-17, f. 29). 

While the first contains the more specific allegation 
that: 
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“One of the provisions in the will placed upon 
her, as one of the executors in said will and one of 
the trustees in said will, the responsibility of de¬ 
termining!: whether or not the business should be 
conducted or whether the same should be disposed 
of” (R. 6, f. 10). 

The will is fully set forth in the record (R. 1-3), and 
will be read in vain to discover anything therein jus¬ 
tifying either allegation; on the contrary, as appears 
from the fourth clause thereof (R. 2, f. 2), it was clearly 
decedent’s contemplation that his entire estate should 
be turned into money and invested for the purpose of 
applying the income thereof as by the will directed. 

B. 

Passing to consideration of the questions of law 
presented, the assigned errors of the Court below are 
two in number, namely: First, ‘‘in ruling that one exe¬ 
cutor had no power under any circumstances to employ 
counsel when opposed by the other two executors,” 
and, Second, ‘‘in declining to allow counsel fees in this 
cause.” (R. 27, f. 48). 

1. There is no foundation for the first assignment. 

The Court below in its memorandum opinion (R. 25, 
f. 42) accurately characterizes appellant as 

“asking an allowance, out of the assets of the es¬ 
tate, in favor of counsel employed by her ‘to pro¬ 
tect her and advise her with reference to the con¬ 
duct and [of the R. 15, f. 9] business and affairs 
of her late husband and the manner of administer¬ 
ing her said husband’s estate.’ ” 

And equally accurately that Court thus states the 
matter in issue (R. 25, ff. 42-3): 
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“The short question here is, may one of several 
executors or administrators make an individual 
employment of counsel to represent such executor 
or administrator, in the administration, without 
the consent and approval of the others, (indeed 
here over their protest and objection) and, like¬ 
wise, without the order or approval of Court; and, 
nevertheless, charge the reasonable cost of such 
individual and personal counsel to the estate?” 


The exact correctness of the Court’s description of 
appellant’s counsel as “individual and personal” is 
beyond question. 

In her first petition she says (R. 6, ff. 10-11): 


“that she, deeming it her duty to do so, employed 
counsel to represent her as one of the said execu¬ 
tors, which said counsel so employed has repre¬ 
sented her and advised her throughout the period 
of administration * * * and being advised that a 
responsibility rested upon her, as one of the exe¬ 
cutors, to administer the estate, she deemed it not 
only proper, but necessary, to employ counsel who 
could advise her independent (sic) of any other 
association.” 

Again, in the same petition she says (R. 0, f. 11) 
that: 

“She was advised by her counsel that she was 

* 

entitled to employ counsel to represent her as one 
of the executors.” 

Still again in his letter to her co-executors, appel¬ 
lant’s counsel wrote (R. 8, f. 15). 

“the widow of the late Ralph L. Galt, as one 
of the executors named in his last will and as one 
of the beneficiaries under the will, has consulted 
with me and employed me to represent her in the 
management and settlement of this estate * * * 
I am ready to cooperate with you as her counsel ” 


21 


Yet again in his letter introducing the accountant 
employed by appellant (R. 7, f. 12), addressed not to 
appellant’s co-executors hut to appellee Betts as man¬ 
ager of decedent's business, her counsel wrote as fol¬ 
lows (R. 10-11, ff. 20-1): 

“Mr. Yeager has been employed by Mrs. Galt 
to make an examination of the hooks of her late 
husband * * \” 

“I would appreciate it if you would see that 
every courtesy is given him by the bookkeeper and 
all other employees * * * in order to give 

me, as counsel for Mrs. Galt, a full report.” 

And finally, on this point, in her second petition 
appellant says (R. 15, f. 26) that 

“She had had some little business experience, 
but she realized that she teas not able to handle 
these affairs without legal advice and without as¬ 
sistance from someone, with the result that she 
sought advice from her friends and acquaintances, 
and was advised that she had better employ 
counsel to represent her as one of the executors of 
the estate of her husband, with the result that, 
upon the recommendation of some friends, she 
consulted W. Gwynn Gardiner and employed him 
to prfdect her and advise her with reference to the 
conduct of the business and affairs of her late hus¬ 
band and the manner of administering her said 
husband’s estate.” 

In view of what thus appears, it would impugn the 
Court’s intelligence to argue to it that appellant’s 
counsel was exclusively “individual and personal” to 
her, as stated by the Court below, or that that Court’s 
ruling was, as stated by it, “under the circumstances 
above mentioned ” (R. 25, f. 43), and not “under any 
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circumstances” as stated in the first assignment of 
error. 

2. That appellant had no right, especially over the 
objection and protest of her co-executors, to employ 
individual counsel and intrude him into the adminis¬ 
tration of the estate, is clearlv and forcibly established 
by the luminous opinion of a court of the highest re¬ 
spectability—a court consisting of five eminent jurists, 
of whom the spokesman, John Woodward, was one of 
the recognized ornaments of that tribunal—as follows: 

“The broad question is thus presented 
whether one of three executors named in the will 
of the testator may intrude her personal attorney 
into the affairs of the estate, regardless of the 
other two, thus bringing about a situation not 
contemplated by the language or the spirit of the 
will * * \ ‘ 

“The law of this state permits a testator to 
nominate and appoint one or more executors. 
When this power is exercised, and more than one 
individual is named, the testator says, in effect, 
that he is unwilling to trust the carrying out of his 
desires to one individual, but that he intrusts it to 
the harmonious action of those whom he names; 
that while there are reasons whv he desires the 
services of each he is unwilling that any of them 
shall be controlling; that he desires his estate ad¬ 
ministered, not bv the arbitrary will of one, but 
by the will of all as modified and matured bv 
mutual consultation. * * * The testator calls 

together those whose judgment, integrity and bus¬ 
iness capacity command his approval and says to 
them, in effect: ‘I want you to join with each other 
in determining all questions arising under my will, 
the matter of dealing with my estate. I do not 
want the arbitrary judgment of any one of you, 
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but the harmonious action of all in administering 
my estate- and producing the best results for my 
creditors and beneficiaries.’ Obviously in such 
a scheme there is no place for the personal at¬ 
torney of any one of these executors; the testa¬ 
tor, if he had desired the services of four persons, 
rather than three, would have provided for it 
in his will; and not having done so, and the several 
executors having accepted the trust as fixed by 
the testator, each has a right to insist that no one 
shall be admitted to their deliberations except 
those named by the testator. * * * The ex- 

ecutors as a body would have an undoubted 
right to employ counsel if it became necessary, 
and it is not to be doubted that each individual 
executor would have the right to have the advice 
of counsel as to his or her individual duty in 
respect to the estate, but none of them has an 
absolute right to intrude his or her personal coun¬ 
sel into the meetings of the executors, for that 
would in effect be substituting the counsel for the 
individual named in the will; and the testator did 
not contemplate any such situation.” 

Matter of Waterman, 112 N. Y. App. 313, 315-31G. 

3. And it is highly important to observe that 
neither of appellant’s petitions indicates nor does the 
record disclose that the supposed services of appel¬ 
lant’s personal counsel were undertaken to be or were 
of any the slightest benefit to the administration of 
decedent’s estate. 

To the contrarv, the situation is that his intrusion 
into the administration of the estate was conceived in 
wholly unjustified hostility to appellant’s co-executors, 
productive only of discord in the administration, and 
calculated to hamper and impede it. This is so obvi¬ 
ous as to make wholly unnecessary any elaboration of 
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the matter, notwithstanding which this further may 
yet be said: 

The petitions of appellant breathe throughout an¬ 
tagonism to each of her co-executors, falsely accuse 
them of antagonism to her, and on their face show that 
her employment of counsel was in the supposed neces¬ 
sity of her protection against disadvantage to her 
personal interests and not for the protection of dece¬ 
dent's estate or anv other beneficiary of his will than 
herself. And her appeal from the action of the Court 
below is distinctly stated as taken “in her individual 
capacity and as one of the executors” of decedent (R. 
2G, f. 45), the assignment of errors is signed by her 
counsel as attorney for her “independently and as ex¬ 
ecutor” (R. 27, f. 48), and his designation of the record 
on the appeal is signed by him as attorney for her in¬ 
dividually (R. 28, f. 49). And to this add that neither 
petition mentions or indicates performance of a single 
act of her counsel involving or even implying service 
to decedent’s estate or its administration, and that, as 
hereinbefore stated, the matter of her unfounded and 
unjustified complaint against her co-executors was not 
submitted to the test of evidence in attempted support 
of either petition or of any detail thereof. 

Very plainly, appellant’s employment of counsel was 
“individual and personal”, as found by the Court 
below, and she is not entitled to make his compensa¬ 
tion a charge against the estate. 

The order appealed from should be affirmed. 

Respectfully submitted, 

Henry E. Davis, 

Attorney for Appellees. 



